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In the Court of Appeals of the District of Columbia. 


Xo. 2323. 


United States of America cx Relatione Hen R. Jones, Appellant, 

vs. 

Walter L. Fisher. Secretary of the Interior. 


a Supreme Court of the District of Columbia. 

At Law. No. 53098. 

United States of America cx Relatione P»en R. Jones, Petitioner, 

vs. 

Walter L. Fisher. Secretary of the Interior. Appellee. 


United States of America, 

District of Columbia, ss: 

Re it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were tiled and proceed¬ 
ings had in the above-entitled cause, to-wit: 


1 Amended Petition . 

Filed January *20, 1911. 

In the Supreme Court of the District of Columbia. 

At Law. No. 53098. 

United States of America ex Relatio- Ren R. Jones 

vs. 

Richard A. Rallinc.er, Secretary of the Interior. 

Now comes the relator, leave of the Court being first had and 
obtained, — amends his petition herein by striking out of the same 
after the word “Court.” in paragraph Six on line Seven of said 
petition the following: “said proofs having been theretofore, on 
to wit, August 12. 1904. properly executed by him before the local 
United States land office at Ashland, Wisconsin,” and inserting in 
lieu thereof the following: 
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“All of said proof having been theretofore, on to wit, August 12 
1904, duly executed before the local United States land office at 
Ashland, Wisconsin, with the exception of the final affidavit re¬ 
quired of homestead claimants under Section 2291 R. S. U. S. which 
said final affidavit was duly executed and sworn to bv the claimant 
Hauer on December 8, 1908, before the Register of the Local Land 
Office at Glen wood Springs, Colorado, all of said proofs, including 
the said final affidavit were then and there delivered to. filed with 
and accepted by the Register of the said local land office who there¬ 
after transmitted the same to the Commissioner of the Gen- 
2 eral Land Office. The said proof so filed on December 8 
1008 by the said Bauer shows that he resided upon and 
cultivated the land embraced in his Wisconsin homestead entrv 
for a full period of five years as required by the homestead laws ” 
and after the word ‘'aforesaid'' in line eleven of paragraph seven 
insert the following: 

"accompanied by due proof of the non-mineral character of the 
land embraced in the second entry at tilenwood Springs Colorado ” 

8o that the petition as amended will read as follows: 

******* 

To the said Supreme Court of the District of Columbia: 

Your petitioner and relator, lien li. Jones, respectfully represents- 

1. I hat he is a citizen ol the l tilled States and a resident of the 
City and County ot Denver, State of Colorado, and bv virtue of a 
certain power ot attorney, dated December 10th. 1908, from Leo- 

oo , “ aml “r'! ai “ ag, 'T" el “ " i,h tl,e *»'<• Bauer, dated .May 
-d, 1.IUS, copies ol which are hereto annexed and made part hereof 

he is the grantee and owner of all the interest of said Leopold llaucr' 
in and to the lands hereinatter described and liles this petition in 
Ills own right against the defendant Richard A. Ballinger Socre- 
tan of the Interior, and, as such, an officer of the govern¬ 
ment of the Lmted States, and a temporarv resident <4* the 
District of Columbia. 

Y°; ,r petitioner respectfully represents that under the provis- 
mns ol the Act <.t Congress approved June 8, 1850, certain lands in 
the State ot \\ lsconsm were granted to the said State id' Wisconsin 

lor the purposes of railroad construction and under certai.. 

conveyances from said State of Wisconsin the said lands came into 
the possession and ownership of the Chicago. St. Paul. Minne- 
apohs and Omaha and Wisconsin Central Railroad Companies 
On October 22, 1891 the Secretary of the Interior proton 'gated the 
following order m relation to the said lands- 

"Ordered that all lands in the Ashland (Wisconsin) Land Dis- 
tnct under withdrawals heretofore made and held for indemnity 
purposes under grants for the benefit of the Chicago. St. Paul Mim 
neapohs A Omaha Railway Company, Re. and are hereby, restored 
to the public domain and opened to settlement and entry tinder the 
general land laws, as construed by this Department. Provided that 
this order shall not take efi'ect until public notice of the contents 
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hereof shall have been given i 11 the vicinity of said lands for six 
days under your direction.” 

3. Your petitioner further avers that under and hv virtue of the 
said order of the said Secretary of the Interior, on June 12, 1893, 
Leopold Bauer made homestead entry No. 3369 for the West Half 
of the Northwest Quarter and the Northwest Quarter of the South¬ 
west Quarter. Section 17, Township 46 North, Range 4 West, 

4 said Homestead Entry being made on the lands included in 
the aforesaid order of the said Secretary of the Interior. 

Your petitioner further avers and charges that the said Leopold 
Bauer resided upon the said land, cultivated and improved the 
same, and in all respects complied with all of the provisions of the 
homestead laws with reference thereto, and remained upon the said 
land as a homestead settler until ejected by the judgment of the 
Circuit Court of Ashland County. Wisconsin, rendered on May 15, 
1899; a certificate from the clerk of the Court of Ashland County, 
Wisconsin, showing said date has heretofore been filed in the In¬ 
terior Department in connection with the papers in the case of Ex 
parte Leopold Bauer. 

4. Your petitioner avers that the Wisconsin Central Railroad 
Company claimed title to certain lands open to settlement bv the 
said order of the Secretarv of the Interior dated October 22, 1891, 


among which was the land which was homesteaded by the said 
Leopold Bauer as aforesaid, and in an action brought by said Rail¬ 
road Company against one William O. Forsythe, who resided on 
part of said land, the title to said land in the said Railroad Com¬ 
pany was confirmed by the Supreme Court of the United States on 
June 3. 1895. in case entitled Wisconsin Central Railroad Company, 
plaintiff in error, v. William O. Forsythe, 159 U. S. 46. 

5. Thereafter because of the fact of the ejectment of the settlers 
as aforesaid from said land and the equities of the homestead set¬ 
tlers appealing to Congress, Congress on April 19, 1904, passed a 
special act for their relief, which act of Congress is as follows: 
5 “That, all qualified homesteaders who, under an order issued 

by the Land Department, bearing date October 22, 1891, and 
taking effect November 2, 1891, made settlement upon and im¬ 
proved any portion of an odd-numbered section within the conflict¬ 
ing limits of the grants made in aid of the construction of the Chi¬ 
cago. Saint Paul, Minneapolis and Omaha Railway and the Wiscon¬ 
sin Central Railroad, and were thereafter prevented from completing 
title to the land so settled upon and improved by reason of the de¬ 
cision of the Supreme Court in the case of Wisconsin Central Rail¬ 
road Company vs. Forsythe, U. S. 159, page 46; and all qualified 
homesteaders who made settlement upon and improved any portion 
of an odd-numbered section within the conflicting limits of the 
grants made in aid of the construction of the Northern Pacific Rail- 
road and The Dalles Military Wagon Road, under orders issued by 
the Land Department treating such lands as forfeited railroad lands, 
and were thereafter prevented from completing title to the land so 


settled upon and improved by reason of the decision of the Supreme 
Court in the case of Wilcox vs. Eastern Oregon Land Company, U. S. 
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}' 6 ! Page 51, shall in making final proof upon homestead entires 
made for other lands, he given credit for the period of their bona fide 
res,den ( .e upon and .he amount of their itnpLe.nents made on the 
‘ ds for which they were unable to complete title: Provided That 

fi whoVV’Tr: Slal ! I,e e,lli,l< '<l <« the benefits of this act 
who shall fail to make entry within two years after the pas- 

i i ! ,f 'h |s act: And Provided further. That this act shall 

i T v r s "" l,mke another homestead 

bcinir i» eve m 1 , ' f 0 '' 01 ' 0 ', 1 ," f the homestead law since 

aforesaid settle! upon and improved by him.” “ 

date of iff,?.[ 11,0 s * n ‘ 1 ^‘ t of Congress was but two years from the 

\I„• j| l<» 'inoii'^Ti,'', "* P'-ovisions it became inoperative after 
'. i f | hereupon „n M.,v 2!). 1008, a special act was 

I r,°'i i"p 10 " ll1 1,1 ,ll< ‘ sn id I.icstead settlers, of whom the said 

beopold Patter was one. which said act is as follows: 

oil .il 'I"alllicil homesteaders who. under an order issued bv 
1 l, ;l'' l "t '‘earing 'hate October t wen tv-second P igh ecu 
hi mired and ninety-one. and taking effect November second e!gh 

anv portion "f" """'e settlement upon and improved 

limit ri Ol an odd-numbered seclton within the conflicting 

s.iint* p. m | K M-'""* i'" 1 t,le 'onstruction of the Chicago 

Cent-i p. 'iie 1 T' C, ' |,, i’ 1 '' Railway and the Wisconsin’ 

title to dm l. 1 " ) ,''T IP thereafter prevented from completing 

eision of tb s'! " >0 ' "I'!’" improved by reason of the de- 

(l ion of the Supreme Court in the case of Wisconsin Central Rail 

road ( on,pane against Forsythe (one hundred and fiftv-ninth 
tilted States, page forty-six), shall in making final Z 
r ,. ' l "".' I""nestead entries made for other lands be given Credit 

a the period of their bona fide residence upon and the nZxm? f 
e " nnprnsemcnts made on the lands for which tlicv were I i 

iS-Tir,:; *.,',1'i, 1 . 

• "t till a< shall have died, the ngl.. such second entrv 

shall mure to Ins surviving widow and if there be no widow living 

. <r- . . . 

., I lint no such person shall he entitled t<» 

.tstr 

nr,ssi'i:;.: srsS»cai^ - 

arSls&.i"*. ' L -*•<- -San 
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Circular 


Keleif of Settlors upon Wisconsin Railroad Lands. 

Department of the Interior, 

General Land Office, 
Washington, D. C., Jane 11, 1008. 
Registers and Receivers. 1 nited States Land Otliccs. 

Gentlemen: Section six of the Act of Mav 20, 1008 reads 
8 as follows: 

.‘Sec. t>. 'I hat all qualified homesteaders who. under an 
order issued by the Land Department hearing date October twenty - 
second. eighteen hundred and ninety-one, and taking effect Novem¬ 
ber second, eighteen hundred and ninety-one. made settlement upon 
and improved any portion of an odd-numbered section within the 
conflicting limits of grants made in aid of the construction of the 
( liieago. Saint Raul. Minneapolis and Omaha Railway and the Wis¬ 
consin (Vntral Railroad, and were thereafter prevented from com¬ 
pleting title to the land so settled upon and improved by reason of 
the decision of the Supreme Court in the ease of Wisconsin Central 
Railroad Company against korsvthe (One hundred and fifty-ninth 
T'nited States, page forty-six'), shall in making final proof upon 
homestead entries made for other lands, be given credit for the period 
of their bona fide residence upon and the amount of their improve¬ 
ments made on the lands for which they were unable to complete 
title. In the event that any entryman entitled to the benefits of this 
act shall have died, the right to make such second entrv shall inure 
to his surviving widow and if there be no widow living, then to his 
minor child or children, if any. in the manner hereinbefore pro- 
\ ided: 1 rovided, 1 bat no such person shall be entitled to the lienefits 
<»f this Act who shall fail to make entry within two years after the 
passage of this Act: And provided further. That this Act shall not 
be considered as entitling any person to make another home* 
b stead entry who shall have received the benefits of the home¬ 
stead law since being prevented, as aforesaid, from complet¬ 
ing title to the lands as aforesaid settled upon and improved by him.’ 

A homestead claimant to be entitled to the benefits of this act. must 
have been a qualified homesteader at the time of his settlement and 
residence upon the original claim, and his second entry must be 
made within two years from the date of approval of the act, namely, 
on or before May 20. 1010. I hose persons who have received the 
benefit of the homestead law since being prevented from completing 
title to the lands settled upon and improved bv them, within the 
limits of the grant named, are excluded from its operation. 

Lpon proof of the death of any entryman entitled to the benefits 
of the Act, the second entry may be made by his widow, or if there 
l>e no widow surviving by the minor child or children only. 

In cases where the original claim has been carried to final entry 
and certificate, or to the submission of final proof entitling claimant 
to final entry and certificate, no further proof will be required, ex- 
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cept that evidence of (he non-mineral character of the land embraced 
in the second entry must he submitted and the usual published and 
posted notice of intention to make the second entry must be given. 
Jieic the original claim lias not been carried to final entry or to 
the submission of proof entitling the claimant to final entrv 
1 and certificate, the claimant, if he has completed residence 
and improvements required by law. mav submit proof thereof 
n» the usual manner, without publication, whereupon, the second 
cnti\ ma \ Ik* made as in other completed cases. 

W here the residence and improvements upon the original claim 
have not been completed, claimant will be required to make his sec¬ 
ond homestead entry in the usual manner, to reside upon, cultivate 
!,n . V"i; rov V the land entered, for such period, as added to the 
period of residence and improvement, upon the original claim equals 
the full period required by the homestead law. and thereafter to make 

pionf con ering both the original tract and that embraced in the sec¬ 
ond entry. 

Should the original claim and second entrv be situate in different 
ami districts, the proof of settlement, residence and improvement 
hereon may consist of the affidavit of the claimant corroborated bv 
(lie affidavits of at least two witnesses having knowledge of the facts. 

ucli affidavits may be executed before any officer authorized to ad¬ 
minister oaths in homestead cases, and must state facts which satis¬ 
factorily show compliance with the law to the extent claimed 

hi 11 nants. in all cases coming within the purview of this Act, must 
Mibnnt affidavits that they have not received the benefits of the 
homestead law since being prevented from completing title to the 
land originally settled upon and claimed. 

Aery respectfully. FRED DENNETT. 

Approved: Commissioner. 

FRANK PIERCE, 

Acting Secretary. 

I I «. Your petitioner further avers that under and l.v virtue 

I,u ‘ aforesaid act of Congress, said Leopold Hauer filed on 

.7 s - l! T .... ".<■ n.a Zfs ZZ 

will, nil of the provision* of the homestead 
' ■' V homestead entry aforesaid from whirl! he 

,' Vil> elected under judgment of ..-nurl. ;l ll of mi.l proof havimr 

hereto; ore. on to wit. Aujrusl 12. 1004 . ,htlv executed before 
the loe;.l I tnte,1 Stole. land Other o. Ashland. Wisconsin with the 

U<-Vi',’,,V’i-> 0 ,' 'P T:' 1 ;‘‘ ; ' v " ir«-;l of hO,,,t,, 1 <• I ; ,i,,, : ,s under 

S 1 U ' • s ,- "huh sud final affidavit was ,hilv exe- 

n "'.'" l. ,y 1 ' l >° ' himm.t Bauer on Dee.her 8.1008 

« ore he Register -of the I.oral hand Other at Glenwood Springs' 
fohnado all of said proofs, including' the slid final affidavit were 

"P, 1 ; . . . h . w ;IpI'vov, 1 to. filed with and aeeepted l.v the Register 

of tin S.ud loeal land office who thereafter transmitted the smie to 
the Commissioner ot the General Land Otliee. The said ..roof so 
filed on December 8. 1 008. by the said Bauer shows that lie resided 
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upon and cultivated the land embraced in his Wisconsin homestead 
entry for a full period of live years as required by the homestead laws. 

Your petitioner further avers that having complied with all the 
provisions and requirements of the homestead laws as to his Wis¬ 
consin homestead as aforesaid, the said Leopold Bauer would have 
been vested by operation of law with an alienable right in respect 
thereto, provided said land had belonged to the United States as 
held by the Interior Department in its order of October *2*2, 
12 1 SO 1 ; and that by virtue of the provisions of Section 6, Act 

of May 29, 1908. of which Leopold Bauer is an admitted 
beneficiary, the instructions of the Interior Department promulgated 
thereunder and under existing laws, the said Leopold Bauer was 
entitled to the same right of alienation as to other lands he might 
subsequently enter, in lieu of the Wisconsin tract of land, as he would 
have l>eeu entitled to had the Wisconsin tract from which he was 
ejected belonged to the United States at the date of such eject¬ 
ment. Having the right of alienation, as aforesaid, the said Ijcopold 
Bauer, in order to secure the benefits of Section b, Act of May 29, 
1908, passed for his relief did, for a valuable consideration, agree 
to convey the lands embraced in his second or lieu entry after patent 
had been issued therefor, to your petitioner as will more fully appear 
by reference to a copy of said agreement and power of attorney 
attached hereto. Petitioner avers, therefore, that said Leopold 
Bauer was possessed of such an interest under the law, as was capable 
of alienation in accordance with the terms of said agreement and 
power of attorney. 

7. Your petitioner further avers that thereupon, on December 8, 
1908, the said Leopold Bauer in person at the local United States 
Land Office at Olenwood Springs, Colorado, filed his application 
to enter under the provisions of Section 0, Act of May 29, 1908, 
the following quarter section of land; Lot Seven (7), Southeast 
Quarter Southwest Quarter and Lot Nine (9) of Section 14, and 
Lot Three (8) of Section 28, Township 4 North, Range 98 West, 

containing 104.10 acres, filing with such application the 
18 proofs of his full compliance with all the provisions of the 
homestead law on his Wisconsin homestead entry aforesaid, 
accompanied by due proof of the non-mineral character of the land 
embraced in the second entry at (lienwood Springs, Colorado, and 
the said proofs were accepted by the said United States land office 
at (lienwood Springs, Colorado, which said office in due course 
issued to said Leopold Bauer a final certificate on his said second 
entry, a copy of which is hereto attached and ma/je a part hereof. 

Your petitioner further avers that upon filing his said application 
accompanied with the requisite proofs showing a full compliance 
with the provisions of the homestead laws as to his Wisconsin entry, 
the said Leopold Bauer was eo instante entitled to a patent for the 
lands embraced in his said second entry at Olenwood Springs, 
Colorado. 

8. Thereafter on November 2b, 1909, the Commissioner of the 
General Land Office held for cancellation the said second entry; 
whereupon the said Leopold Bauer appealed to the Secretary of the 
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Interior, who in his decision of February *21, 1010, held said entry 
for cancellation on the alleged ground that “Bauer is not entitled to 
credit for residence on the W isconsin land heyond November 20, 
1<S0.> (the date ot the alleged cancellation of Bauer’s W isconsin 

entry by the Interior 1 )epartment). Your petitioner avers, however, 
that it is a fact and admitted bv the Interior Department that 
Leopold Bauer actually resided upon said land and claimed the same 
as his own until May B>. BS00, the date of the judgment of eject¬ 
ment hereinbefore referred to. 

11 Your petitioner further avers that in his decision of 

February 21. 1010. the ►Secretary of the Interior held that 
it a homesteader on tin? W isconsin lands could properly he given 
ciedit tor a sutlicient period ni residence necessarv to complv with 
all tht* requirements ot the homestead law as to have acquired a 
vendible interest, had tht* land belonged to the United States, the 
right vested in him by the Act of May 20, 100,S, would he trans¬ 
ferable to tin* same extent as his interest in the homestead would 
have l^en.” 

^ <>ui petition!*! axel's that tht* Secretarv <>! tht* Interior errone¬ 
ously held that no residence subsequent to the decision in the 
Forsythe cast* hereinbefore referred to was hona tide and that there¬ 
fore Leopold Bauer would not he entitled to credit for such admitted 
losidence attei the oatt* <>! tin* alleged notice claimed to have been 
given holding said entry for cancellation because of said Forsythe 
decision and in order to —t*t*ui*t* relict from such erroneous decision 
and a proper construction <>f the remedial act of May 20. 100S. the 
said Leopold Bauer and other settler- similarly situated appealed to 
(’“ ogress who. hy Joint Resolution No. 104 (Public Resolution— 
No. 40) approved June 2*>. 1010. authoritatively construed section 0. 
Act ot May 20, 1 0(US. by tin* following resolution:— 

“Joint Resolution Construing section six of the Act of Mav 
twenty-nine, nineteen hundred and eight, entitled. 'An Act author¬ 
izing a resurvey of certain townships in the State of W'vom- 
L> ing. and for other purposes.’ 

Resolved by the Senate and House of Representatives of 
the United States of America in Congress assembled. That in 
computing the time for which credit shall he given to homestead 
settlers, their widows and minor heirs, under the provisions of sec¬ 
tion six of the Act of May twenty-ninth, nineteen hundred and 
eight, entitled An Act authorizing the resurvev of certain town¬ 
ships in the State of Wyoming, and for other purposes/ credit 
shall be given for the full period of actual residence upon tiie lands 
to which they were unable to complete title; Provided, That such 
credit shall not extend heyond the date of judgments in ejectment 
against such settlers rendered hv the courts. 

Sec. 2. I hat the limitation of time in which second entries mav 
he made under section six of the Act aforesaid shall he extended for 
the period of twelve months from the date of the passage of this 
resolution. Approved. .Turn* 2 A. 1910.’’ 

Whereupon the said Leopold Bauer on July «S. 1910. moved the 
Secretary of the Interior for a readjudication of the pending entrv 
in the light of the then existing legislation. On September 19 
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1910, the Secretary of the Interior denied such motion for read- 
judication on the alleged ground: “1 believe the Act of 1908 as 
construed in the decision of February 21, 1910, went as far as relief 
should be extended" and on the further alleged ground that “This 
Department is still of opinion that the entry in question was 
10 invalid when made; that it was not validated by said joint 
resolution; that it was made in fraud of public land laws; 
and that it cannot be permitted to stand." Whereupon the said 
Leopold Bauer, on October 0, 1910, moved the Secretary of the 
Interior for a personal review and reconsideration of his denial of 
September 19, 1910, which said prayer was denied on the twentieth 
dav of October, 1910. 

9. Your petitioner further avers that on the tenth day of Novem¬ 
ber. 1910, tin* >aid Leopold Bauer, by his attorney moved the Secre- 
tarv of the Interior for a reconsideration of his said decision of Oc- 
tober 20, 1910, and in support of said motion there was submitted 
additional evidence, and that the said motion for reconsideration 
was bv the Secretary of the Interior denied on November 28, 1910. 

Your petitioner further avers that on November 11, 1910 he by 
virtue of the powers conferred upon your petitioner by the said 
power of attorney and the said agreement hereinbefore referred to, 
requested the issue of patent in the name of Leopold Bauer for Lot 
7, Southeast (Quarter Southwest (Quarter, Lot 9 of Section 14. and Lot 
8 of Section 28, Township 4 North, Range 98 West, containing 
11)4.19 acres, and that the same he delivered to your petitioner, which 
said request on the part of your petitioner was denied by the Secre¬ 
tary of the Interior on the 28rd dav of November, 1910, on the 
ground that the said Leopold Bauer was not entitled to said patent. 

10. Your petitioner further avers that as hereinbefore set forth, 
that having fully complied with all the requirements of the 

17 law, under the various acts of Congress, and the certain joint 
resolution hereinbefore referred to, the said Leopold Bauer 
was and is entitled to a patent for the said land herein described 
located at (Jlenwood Springs, Colorado. Land District, and it became 
and was the duty of the Secretary of the Interior, under the law, to 
grant to the said Leopold Bauer, a patent for Lot 7, Southeast Quar¬ 
ter Southwest Quarter, Lot 9 of Section 14, and Lot 8 of Section 28, 
Township 4 North, Range 98 West, containing 104.10 acres, in the 
(jlenwood Springs, Colorado, Land District, hut the said Secretary of 
the Interior, Richard A. Ballinger, although often requested to grant 
the said patent, he refused and still refuses so to do, to the great 
injury of your petitioner. 

Wherefore, inasmuch as the said Richard A. Ballinger, Secretary 
of the Interior, has refused and still refuses to comply with the plain 
and mandatory terms of the law, certain Acts of Congress and the 
Joint Resolution of Congress hereinbefore referred to. and as the law 
provides no other remedy in the premises whereby your petitioner 
can have relief. 

Your petitioner prays:— 

1. That a writ of mandamus may he i.^ued and directed to the 
said Richard A. Ballinger, Secretary of the Interior, commanding 

2—2323a 
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him to grant to the said Leopold Bauer, a patent for said Lot 7, 
Southeast Quarter Southwest Quarter and 1 aH 9, Section 14, and 
Lot 3, Section 23, Township 4 North, Range 93 West, in the Glen- 
wood Springs, Colorado Land District and deliver the same to 
18 your petitioner Ben B. Jones. 

2. And for such other and further relief as to the Court 
may seem proper and the nature of petitioner’s case may require. 

And petitioner will ever prav. 

BEN B. JONES, 

Petitioner. 

EDWARD S. BAILEY, 

TUCKER, KENYON A MAC FAR I. AND, 

Attorneys for Petitioner. 


District of Columria, 

City of Washington, xx: 

I do solemnly swear that 1 have read the foregoing petition bv me 
subscribed and know the contents thereof; that the statements therein 
made upon my own knowledge are true and those made on informa¬ 
tion and belief, I believe to be true. 

BEN B. JONES. 

Subscribed and sworn to before me this 20th dav of Januarv, A. D. 
1911. 

I seal. J AGNES L. M1NICK, 

A otary Public, 1). C. 


lb This agreement, made and entered into this 29th day of 

May, A. D. 1908, by and between Leopold Bauer, party of 
the first part, hereinafter called the locator, and B. B. Jones, party 
of the second part: 

\\ itnesseth: That whereas, the locator is now authorized by virtue 
of the Act of Congress approved May 29, 1908, to make entry of the 
public lands to the extent of 100 acres, and 

\\ liereas, the parties hereto have agreed upon the sale by the 
locator to said Jones of all the right, title and interest in and to the 
land to which the locator is entitled to locate under the Act of Con¬ 
gress aforesaid, 

Now therefore, in consideration of the sum of one dollar in hand 
paid, the receipt whereof is hereby acknowledged, the locator hereby 
agrees and guarantees that he will at such time and place as may 
hereafter be designated by the said Jones, make a location of such 
public lands as may be designated by the said Jones to the extent of 
lb() acres under the Act of Congress aforesaid, and that he will upon 
the completion of such location, convey by good and sufficient deed, 
all his right, title and interest in and to the land so located as afore¬ 
said. to such person or persons as may be designated by B. B. Jones 
the party of the second part. 

The party of the second part hereby agrees that in consideration 
of the agreements and guarantees of the locator above named. 
20 he will, upon the execution of such instrument as may be 
necessary to vest him or such person as he may hereafter 
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designate, with proper title to the lands to he loeated as herein 
provided, pay to the said locator the balance of the full purchase 
price of said land, which is hereby agreed to be $199.00, and also 
all the expenses incurred by said locator in carrying out the instruc¬ 
tions of the party of the second part with reference to executing such 
application, final proof and deed for lands to be located hereunder. 

I hat the location of lands under said act are to be called for and 
the balance of the agreed purchase price therefor paid by the pur¬ 
chaser Jones to the locator within the period of two years from the 
date of this agreement. 

In witness whereof, the parties hereto have hereunto set their 
hands and seals the day and year above written. 

LEOPOLD BAUER, 

Party of the First Part. 

B. B. JONES, 

Pa rty of t h c Scco n d Pa rt . 

Witnesses: 

J. A. MOORE. * 

TIIEO. DONNELLY. 


*21 


Poircr of Attorney. 


Know all men by these presents, That I, Leopold Bauer, a resident 
of Ashland County. \\ isconsin, do hereby make, constitute and ap¬ 
point Ben B. Jones of Denver County. Colorado, my true and lawful 
attorney, for me and in my name, place and stead, to make, execute 
ami deliver in my name, place and stead, any and all warranty, quit 
claim or other deeds or instruments of writing conveying any and 
all of my right, title and interest in and to the following described 
real estate, to which I have or may hereafter acquire title bv virtue 
of the provisions of Section Six of the Act of Congress approved Mav 
29. 1908, to-wit: 

Lot 7, the SE A of the SW/4, Lot 9, Sec. 14 and Lot 3, of Sec¬ 
tion 23. in Township No. 1 North, of Range No. 93 West, of the 6th 
Principal Meridian, containing 104.10 acres, situated in — County, 
Colorado. I do hereby authorize my said attorney-in-fact to receive 
and receipt for. in my name, place and stead, any money or other 
consideration which he may receive from the sale of the lands above 
described, or any interest therein, made by authority of this power 
of attorney, hereby granting my said attorney-in-fact full power of 
substitution or substitutions and full power and authority to do and 
perform each and every act which may be necessary to be done and 
performed in connection with the conveyance or conveyances afore¬ 
said. the same as I. myself, might do if personally present. 

And T hereby ratify and confirm each and every act which 
22 my said attorney-in-fact has performed or may hereafter per¬ 
form within the scope of this authority, and in consideration 
of the sum of one dollar and other valuable considerations, to me in 
hand paid, the receipt whereof is hereby acknowledged, I hereby 
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declare this power of attorney and each and every provision therein 
contained to he irrevocable. 

Witness my hand and seal this 10th day of December, 1908. 

LEOPOLD BAUER. 


Attest 


EDW. F. BOYCE. 
JOSEPH IIOYORKA. 


State ok Colorado. 

( iti/ anti ( on lift/ of Denver, .sw* - 

Sefnrc imp Wells II. Moses. , Notary Public within and for the 
"'""I Niile aforesaid. pcr-onally appeared I.enpold Bauer |o 

' ,rl ' 11,0 I"';'" 1 ’" "l>" execute,I the fnreuninti power of 

■ tne\ • , 111,1 acknowledged the exeeution ,,f the same to i,e his free 
aet attil <leeil for the uses and purposes therein set forth 

'I 1 ''/," h Tn- ' I ! !IV, ‘ 1 . . M ' t n, . v !'«••<> mid Notarial 

cil tlii- 10th day of December. 1908. 

My Commission expires April 7. 1909. 

^ EAL ‘l WELLS II. MOSES. 

A 'atari/ Public. 

23 4-1 Of!. 

Homestead. 

Land Oiiice at (ilenwood Srrinos, 

Colorado, Fehrmtnj 10, 1909. 

Final Certificate No. 0107:1. 

Application No. 0107:!. 

v "jo« 1 I ;° , T , .’- V *'«*• 1 Tl,i "- .. the provision, of Section 

Ashhm \vr ,S,,,i ", f ,he r " ile,l s «»<*- l-eopol.l Baiter of 

As Iland \\ tseottst, 1 has nta.Ie payment in full for- The I ot 

'• the SL ! of the S\\ .4. .or 9 Sec 14 ■m<l lot •» m* < ,• v 

p,: || ,' UII>I "I’ 1 <«f Utilise No. !»:{ West, of the till, 

I tinetpal Meridian, eonttiininjj IU4.10 acres. 

XoH. therein"', he it known. That on presentation of this eerlili- 
eate to the Commissioner of the (ieneral hand Ofliee. the said I C o- 

describeih ' 0,,,,,lc,, “ 1" , «“ f( "' tntet of land above 

J- F. SQUIBB. Hr,,;*!,,-. 

wiilS "• "*“• “•» »i"» 

SkS'". . . . k l, ' w -.. 


WALTER L. FISHER, SEC'y OF THE INTERIOR. 
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24 Answer to .[mended Petition. 

Filed .January 30, 1911. 

* * * * * * * 

Comes now Richard A. Ballinger. Secretary of the Interior, and 
in answer to the rule to show cause why a writ of mandamus should 
not issue as in the amended petition in the ahoye-entitled cause 
prayed, says: 

1. He denies that relator is the owner of the lands referred to in 
tlie first paragraph <>f the petition or that the said Bauer has or had 
at any time covering the events and matters set forth in said peti¬ 
tion any lawful interest in or unto said lands. 

2. lie admits the allegation of paragraph 2. 

3. lie admits that Leopold Bauer on June 12, 1893, made home¬ 
stead entry for 120 acres of land in the State of Wisconsin, as speci¬ 
fied in paragraph 3 of the petition hut denies that said Bauer com¬ 
plied in all respects with all the provisions of the homestead law 
with reference to said entry, in that he did not make proof of resi¬ 
dence. cultivation, and improvements, and did not pay the fees and 
commissions required by the homestead law. 

4 and f>. He admits the allegations of the fourth and fifth para- 
gn iphs of the petition. 

(>. Respondent denies that the said Leopold Bauer filed <>n De¬ 
cember .8, 1908. full, complete, requisite, and final proofs establish¬ 
ing his compliance with all of the provisions of the home- 

25 stead law as to the homestead entry made by him in Wiscon¬ 
sin, and alleges that said so-called proof, which purports to 

have been made August 12. 1904. before the local land office of the 
United States at Ashland. Wisconsin, was invalid in that the entry 
to which said proof referred had been theretofore, and on the 24th 
♦lay of March. 1890. after due notice to said Bauer, finally canceled, 
and that said so-called proof was not made within the period of 
seven years from the date of entry as required by the homestead 
law, and for the further reason that the said Bauer did not make 
and file the final affidavit required of homestead entrymen by sec¬ 
tion 2291 of the Revised Statutes. 

He admits that all of the alleged proofs concerning the said Ash¬ 
land entry, including the final affidavit, were filed with the register 
of the local land office at Glenwood Springs, Colorado, and were 
afterwards transmitted to the General Land Office: hut he avers the 
final affidavit does not bear the attesting jurat of any officer, and as 
he is informed and believes, and therefore avers, no oath was ad¬ 
ministered to said Bauer by the register of said land office, or by any 
other officer, in respect to said final affidavit. He admits that the said 
proof on its face purports to show that said Bauer resided upon and 
cultivated the land embraced in the Wisconsin entry for a full period 
of five years: but a^ alleged aforesaid, he avers that said proof was 
null and void as having been made subsequent to the cancellation 
of said entry and to the period allowed by law within which to 
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make final.proof, and at a time when the local land officer* had no 
jurisdiction to take or receive final proof on said entrv and 
‘*1 a time when the title to said land was vested in a partv 
other than said Bauer or the United States. 

Mother answering the allegations contained in the sixth para¬ 
graph of the petition the respondent admits that the said Leopold 
Hauer did for a valuable consideration, enter into an agreement on 
May LJ. 1908, to convey to the jietitioner the lands embraced in the 
entry to he made by him. and respectfully avers that said Leopold 
Hauer became, because and by virtue of the existence of said agree¬ 
ment, disqualified to make application to enter or to enter as a home¬ 
stead either under the homestead law of the United States or said 

act of May 29, IPOS, or under both of said laws the lands referred 
to m said agreement. 

Respondent denies that said Hauer, at the time of said agreement. 
°i nn .' ! Ime or at all, was vested with any interest in the lands 
embraced in the attempted entry referred to in the second para- 
grapli of said petition, or in the lands described in the attempted 
entry referred to in the sixth paragraph thereof, or in anv right to 
make entry of public lands under the homestead laws of the United 
States, including said act of May 20. 1008. which was subject of 
conveyance or transfer, or agreement to convey or transfer, and that 
said agreement to convey was and is in contravention of law and 
public policy of the United States. 

7. Respondent admits that the said Leopold Hauer appeared in 
person before the local land office of the United States at (denwood 
Springs. Colorado, on December S, 1008. and that an appli¬ 
cation m his name was filed to enter under the provision* of 
stid act of May 20. 1008. 104.10 acres of public lands of the 
l mted Spites particularly described in said paragraph 7. hut alleges 
that iii so doing said Leopold Hauer was not acting in his own rhdit 
or on |, IS own account, hut solely as the agent and on behalf of the 
petitioner herein: and respondent denies that proof of full com¬ 
pliance with the provisions of the homestead law respecting the land 
entered m \\ isconsm was filed at that time or at any other time. 

Mirther answering the allegations contained in this paragraph 
the respondent avers that, while the said Leopold Hauer appeared at 
he local land office of the United States at (denwood Springs on 
ecemher \ IMS. and applied to make entry of the 104.10 acres of 
public land described in paragraph 7. nevertheless the said Leopold 
Hauer had never seen the lands which he desired to enter and had 
no personal knowledge of the character thereof, and that he could 

,,ot . n, ‘, , r* ,m,ko iuu] sll,)s <*ribe the non-mineral affidavit re¬ 

quired hv the homestead laws and regulations, and that no due proof 

of the non-mineral character of the land was submitted; nor could 
he make nor did he make the affidavit, required of homestead entrv- 
men by section 2200 of the Revised Statutes, as amended hv section 
o of the act of March .°>. 1801. 

8. 9. and 10 Answering the allegations contained in paragraphs 
o, J, and 10 of the petition, the respondent admits that the entrv 
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made by Leopold Bauer at Glenwood Springs, Colorado, was 

28 held for cancellation bv the Commissioner of the General 

%/ 

Land Ofiice; that the Commissioner s action was approved by 
the Secretary of the Interior, and that petitioner's demand for a 
patent was refused; but the respondent is advised that the other al¬ 
legations of these paragraphs are conclusions of law, which he is not 
required to answer. 

Respondent further answering avers that the relator is seeking to 
secure public land id' the United States in a manner not authorized 
by law and in contravention of the laws and public policy of the 
United States and in fraud of the United States; that the legal title 
to the land in controversy is still in the United States, no patent hav¬ 
ing been issued therefor; that the adjudication of all questions be¬ 
tween the relator and the United States respecting the validity of 
the entry and the entryman's compliance with the homestead law 
is fully and exclusively within his jurisdiction; that the matters and 
actions of which relator complains were decided and taken by the 
respondent in the exercise of his judicial discretion and not in the 
performance of any mere ministerial function or duty. 

Respondent further shows that the legal title to the land being 
still in the United States, relator's prayer that the court shall by its 
mandate direct the issuance of a patent, whereby the legal title 
would pass out of the United States, is a demand against the United 
States, which is not a party to this suit and which has not in this 
behalf consented to be sued. 

And now having fully answered the rule to show cause, 

29 respondent prays to be dismissed hence with his reasonable 
costs and that said rule be discharged. 

RICHARD A. BALLINGER, 

Secretary of the Interior. 

OSCAR LAWLER, 

Assistant A ttorney-Gcneral. 

F. W. CLEMENTS, 

First Assistant Attorney. 

C. E1)W. WRIGHT, 

Assistant Attorney. 


District of Columbia, ss: 

Richard A. Ballinger, being first duly sworn, says that he has read 
over the foregoing answer by him subscribed, and knows the con¬ 
tents thereof; that the matters and things therein set forth on his 
personal knowledge he knows to be true, and those set forth on in¬ 
formation and belief he believes to be true. 

RICHARD A. BALLINGER. 

Subscribed and sworn to this 30th day of January, 1911. 

Before me 


[seal.] 


EDW’D B. FOX, 
Notary Public for L). C. 
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Service accepted this 30th day of January 1011. 

E. S. BAILEY. 

TUCKER. KENYON A: MACEABLAND. 

Att ijs for Ihlatur. 
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Traverse of Hen />. Jones. 

Filed February 13, 1911. 
****** 


1 lie relator. Ben B. Jones, by way of traverse to the answer filed 
herein by tlie respondent. Richard A. Ballinger, Secretary of the In¬ 
terior, denies that Leopold Bauer did not. at any time, have any 
lawful interest in or unto the lands embraced in his second entry in 
the (Ilenwood Springs. Colorado. Land District. 

Relator denies that Leopold Bauer failed to comply with all the 
provisions ot the homestead law with respect to homestead entry 
No. 33(19 in the State of \\ isconsin. and avers that in all respects 
the said Leopold Bauer complied with all the provisions of law with 
reference thereto. 

Relator denies that the said Bauer did not file on December 8, 
1908. full. complete and rekindle proof otahli.diing his compliance 
with all the provisions ot the law as to the homestead entry made by 
him in W isconsin and entry made by him at (Ilenwood Springs, 
Colorado, and further denies that the said Bauer did not make and 
file the final affidavit required of homestead entrymen by Section 
3391 ot the Revised Statutes of the United States, hut. on the con¬ 
trary, avers that the said Bauer did. on December 8. 1908, tile full, 
complete and requisite proof establishing his compliance with all of 
the provisions of law as to the homestead entry made bv him in 
\\ isconsin and also as to the entry made by him in the Glen- 
31 wood Springs. Colorado. Land District, and did make and file 
the final atlidavit required of homestead entrymen under 
Section 3391 ot the Revised Statutes of the United States, which said 
final affidavit was duly executed and sworn to by said Bauer on De¬ 
cember 8. 1908, before the proper otlicer of the local United States 


Land Office at (Ilenwood Springs. Colorado. 

Relator denies that the affidavits executed by Leopold Bauer on 
August 13. 1904. before the Register of the local l nited States 
Land Office at Ashland. \\ isconsin. were invalid for the purpose of 
establishing the facts shown by such affidavits, or for any other pur¬ 
pose whatsoever, and further denies that the proof or affidavits ex¬ 
ecuted by said Leopold Bauer on August 13. 1904. before the Regis¬ 
ter of the local United States Land Office at Ashland, Wisconsin, or 
that the proof, consisting of affidavits executed by Leopold Bauer 
before the proper officer of the local United States Land Office at 
Glenwood Springs, Colorado, on December 8, 1908, was null and 
void for the reason that the same was executed subsequent to the 
alleged cancellation of Bauer’s Wisconsin entry, or that the said 
proof or affidavits, or either of them, was null and void for any 
other reason. 


1 


Walter l. fisher, sec’y of the interior. 


1 1 


Relator denies that at the time when the local land officers, either 
at Ashland, Wisconsin, or Glen wood Springs, Colorado, took the ac¬ 
knowledgements of Leopold Hauer to his several proof affidavits,said 
officers had no jurisdiction so to do, hut, on the contrary, avers that 
at the times when said local land officers both at Ashland, Wiscon¬ 
sin, and (ilenwood Springs, Colorado, took the acknowledge- 
3*2 ments of Leopold Hauer to his several proof affidavits, they 
were duly qualified to administer the oaths which were ad¬ 
ministered and to take the acknowledgments to such affidavits. 

Relator denies that said Leopold Hauer was acting as his agent in 
making entry of the lands embraced in the (Ilenwood Springs. Colo¬ 
rado, Land District, and he further denies that said Bauer failed to 
file due proof of the non-mineral character of the lands so embraced 
in said entry at (ilenwood Springs. Colorado, but, on the contrary, 
avers that said Hauer was not acting as the agent of relator in making 
said entry, and also avers that due proof of the non-mineral char¬ 
acter of said land embraced in the (ilenwood Springs, Colorado, 
Land District, was filed and accepted by the Register of the local 
United States Land Office at (ilenwood Springs, Colorado. 

Relator further avers that said Hauer, on December 8, 1908, filed 
full, complete and requisite proof showing 1 1 is full compliance with 
the law in respect to both his Wisconsin entry and his second entry 
in the (ilenwood Springs, Colorado, Land District, and that said 
proof was accepted by the proper officer of the Interior Department, 
and that a final certificate was issued to said Leopold Hauer by the 
Register of the local United States Land Office at Glenwood Springs, 
Colorado, and that the said Hauer therebv became and was entitled 

i 

to a patent for the land embraced in his said second entry at Glen¬ 
wood Springs, Colorado. 

HEN B. JONES, Relator. 

EDWARD S. HAILEY & 

TUCKER, KENYON and MACFARLAND, 

Attorneys for Relator. 


33 State of Colorado, 

City and County of Denver , ss : 

I do solemnly swear that T have read the foregoing traverse by me 
subscribed and know the contents thereof; that the statements therein 
made upon my own knowledge are true and those made upon in¬ 
formation and belief, I believe to l)e true. 

BEN B. JONES. 


Subscribed and sworn to before me this (>th day of February, 
A. D. 1911. 


[seal. 


PERRY A. CLAY, 

Clerk of District Court. 


3—2323a 
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Joinder in Issue. 

Filed February 10, 1911. 

******* 

The respondent joins issue upon relator’s traverse to the return 
to the rule to show cause. 

OSCAR LAWLER, 

Assistant A ttorneu-General, 

f. w. Clements; 

First A ssista n 1 A t to rn e // 

C. EDWARD WRIGHT, 

Assistant Attorney, 
Attorneys for Respondent. 
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Older Substituting II alter L. Fisher as Respondent 


Filed March 25, 1911. 

******* 

Ou motion of the relator, by his attorneys, it is this 25th dav of 
March. 1911, ordered by the Court that Walter L. Fisher, the present 
► ecretan of the Interior, be and is hereby substituted as party de¬ 
fendant in the above entitled cause in the place and stead of Rich¬ 
ard A. Ballinger, former Secretary of the Interior 

By the Court, 

.. JOB BARNARD. Justice. 

Order consented to 

OSCAR LAWLER, 

As*’t All ,i deni. 

E. S. BAILEY. 

TUCKER, KENYON, A: MACFARLANI) 

Att ys for Relator. 


Opinion of Court. 
Filed May 5, 1911. 


No. o3098. Law. 

The United States ex Rel. Bex B. Jones, Complainant 

V. 

Walter L. Fisher. Secretary of the Interior, Defendant 

This is a proceeding for a mandamus against the Secretary of the 
Interior, to require him to grant a patent to Leopold Bauer 
Jo for certain land subject to entry at Cdenwood Springs Colo- 
rado, and to deli\er the same to the relator. 
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Said Bauer entered upon 1*20 acres of land in Wisconsin as a 
homesteader, on Juno 1*2. 1893, his entry being Number 3369. He 
resided upon the land, cultivated and improved it, and remained in 
possession until ejected therefrom under judgment in the Circuit 
Court of Ashland, \\ isconsin, rendered May 15, 1899. It appears 
that the land on which this entry was made was granted to the 
SUite of Wisconsin by act of Congress approved June. 3, 
1856, (11 Stat., 20) for the purpose of aiding railroad construction. 
That the Secretary of the Interior, on October 2*2, 1891, promulgated 
an order restoring the land to the public domain, whereby it was sup¬ 
posed to be subject to homestead entry. . 

On June 3, 1895. the Supreme Court of the United States, in the 

case of W isconsin Central Railroad Company v. Forsythe, 159 U. S., 
46. decided that the said Railroad Company was entitled to the said 
land on which said Bauer had made entry. . 

Thereafter, said Bauer remained on the said land until the judg¬ 
ment in the ejectment suit, rendered May 15, 1899, when he was 

dispossessed. . 

The sett lei’s on this railroad land, having made entries thereon in 
good faith as public land, and having been deprived of the benefit 
of such entries bv the said decision, appealed to Congress, and on 
April 19. 1904. a special act for their relief was passed, (33 
36 Stat. 184,) which was limited to two years, and which pro¬ 
vided that all qualified homesteaders who had made settle¬ 
ment on said railroad land, should, in making final proof upon 
homestead entries ma.de for other lands, be given credit for the 
period of their bona fide residence upon, and for the improvements 

made, on the said railroad lands. 

The Secretary of the Interior promulgated certain regulations by 
which the said settlers could have the benefit of this act, and could 
obtain credit for the length of time they had resided on this Wis¬ 
consin land; and, in case their claim had been carried to final entry 
and certificate, or to the submission of final proof entitling them to 
such final entry and certificate, no further proof was to be required, 
except evidence of the non-mineral character of the land on which 

the second homestead entry was made. . 

The act of April 19. 1904, (33 Stat. 184,) having expired, by its 
own limitation, Congress saw fit, on May *29, 1908, (35 Stat. 465,) 
to pass another act identical with the first so far as the rights of the 
settlers were defined, and limiting the benefits to two years there¬ 
after 

On June June 25, 1910, a joint resolution of Congress was passed 
(36 Stat 885.) providing that credit should be given to settlers on 
said land for the full period of actual residence, provided that such 
credit should not extend beyond the date of judgment in ejectment 
against the said settlers; and extending the limitation of said act for 
one vear from the date of the passage of said resolution 

After the passage of the first of said remedial acts, {66 
37 Stat 184.) the said homesteader. Leopold Bauer, appeared 
before the Register of the land office at Ashland, Wisconsin, 
with two witnesses, and executed affidavits showing what had been 
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done in compliance with the homestead law respecting the said land 
which he had entered in 1898. Said Bauer did not then execute the 
Hind affidavit required of homestead entrvmen; hut on December 8 
1008, he appeared in person at the local United States land office at 
Glen wood Springs. Colorado, and executed a final affidavit, and filed 
his application to enter under the provisions of Section 6 of the 
said act of May 20, 1008, (85 Stat. 465.) and filed with his appli- 
cation-on that date the proofs which he had before made on August 
12, 1004, at the land ollice in Ashland, Wisconsin, and which proofs 
were accepted by the land office at Cdemvood Springs, and a final 
certificate on the said entry, showing full payment for the land 
entered, was given him on February 16, 1009. 

There is some question made about the execution of the final affi¬ 
davit by said Bauer at Glehwood Springs, but under the evidence 
taken in open court, and the action of the said land office at Glen- 
wood Springs. 1 am forced to the conclusion that said affidavit was 
sworn to at the* time stated, before the Register. 

1 he hegistei oi Kecei\er of a local land office is authorized, under 
Section 224b. Revised Statutes, to administer oaths required by law 
in (ounce tion with the entry or purchase of public landsj and under 
that Section, the relator claims that there was power in the 
88 Register or Receiver to administer the oath to the final affi¬ 
davit filed by him on December 8. 1908, at Glenwood Springs. 

On November 26. 1909. the Commissioner of the General Rami 
Office held for cancellation the said second entry made by said Bauer, 
because of the alleged reason that lie was not entitled to credit for 
residence on the Wisconsin land beyond November 20. 1895, when 
his entn on tin* \\ isconsin land had been canceled by the Depart¬ 
ment. r l his decision of the Commissioner was confirmed by the Sec¬ 
retary of the Interior on Fehruarv21. 1910. 

(>n duly 8. 1910. after the passage of the said joint resolution of 
dune 2*>. 1910. (80 Stat. 88,).) said Bauer moved the Secretary of 
the Interior for a re-hearing and re-adjudication of his entry, and on 
September 19. 1910. such motion was denied. 

On No\ember 10. 1910. a motion to reconsider such action was 
made b\ >aid Baueri and tin* relator. .Tones, also requested that a 
patent he granted to su’d Bauer, and delivered to him. .Tones’, both 
of "hich motions were' delud'd by the Secretary on November 28. 
1910 . 

On May 29. 1908. said Bauer entered into an agreement with the 
relator, by which he was to grant to the relator the interest in anv 
lands which he might suhsequentlv enter under the provision* of 
the said act of May 29. 1908. (85 Stat. 465.) : and on December 10. 
1908. said Bauer delivered to the relator such a conveyance, in the 
form of a power of attorney 

The first questions involved, are as to the right of said Bauer 
89 to convey, or sell, to said relator, the property right which he 
had acquired by virtue of his entry and residence on die Wis¬ 
consin land: and if he could sell the same, whether, after such sale 
he could nroperlv make the entry upon the Colorado lands, in his 
own name, and thereby acquire a title which should enure to the 
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relator under the said agreement of Mav 20. 1908, and the convev- 
a nee delivered December 10. 1908? 

The agreement which was executed by and between said Hauer 
and the relator on the 29th day of May, 1908. provided that the said 
relator was to have all the right, title, and interest, in and to (he 
land to which the said Hauer was entitled under the said act of Con¬ 
gress approved the same day. in consideration of $1 then paid, and 
the balance of $199 to he paid upon tin* execution of such instru¬ 
ment as might he necessary to vest in said relator, or such other 
person as he might designate, the title to the lands to he located, die 
said Hauer guaranteeing and agreeing that he would, at such time 
and place as the said relator might designate, make a location of 
such public lands a^ said relator might designate, to the extent of 
100 acres, under the act of Congress aforesaid; and that on the 
completion of such location, the said Hauer would convey, by good 
and sufficient deed, all his right, title, and interest, in and to the land 
so located, as aforesaid, to such person or persons as the said relator 
might designate; and that the location of the lands under said act 
was to he called for. and the balance of said purchase price 
10 was to he paid, within two years from the date of slid agree¬ 
ment. 

Dn December 10. 1908. a power of attorney was executed hv said 
Hauer, hv which he appointed the said relator to he his true and 
lawful attorney, to make, execute, and deliver, in the name of said 
Hauer, and in his place and stead, anv and all warranty, quit claim, 
or other deeds or instruments of writing conveying anv and all of 
the said Hauer’s title to Lot 7. S. F. '4 of the S. W./4'. and I <;t 9. 
Sec 14. and Lot 9. of Section 29. in Township number 1 North, of 
Lange number 99 West, of the Sixth Principal Meridian, contain¬ 
ing 104.10 acres, situated in — Countv. Colorado; and the said Hauer 
also authorized the said attorney in fact to receive and receipt for. 
in the name of said Hauer, anv money or other consideration which 
the said attorney might receive from the sale of the land- above 
described, made by authority of the said power of attornev. and 
granting full power of substitution, etc., and declaring the said power 
of attorney to be irrevocable; and this power of attorney was dulv 
executed and acknowledged before a notary public. 

The final homestead certificate No. 01079 was issued bv the "Regis¬ 
ter of the land office at 01 enwood Springs, Colorado. February 10, 
1909. being in the following words;— 
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“Homestead. 

Land Office at Glen wood Springs, Colorado. 

Februnrii 16. L909. 


Final Certificate No. 01079. 
Application No. 01079. 


Tt is hereby certified That, pursuant to the provisions of Section 
Nm 2291. Revised Statutes of the I nited States. Leopold Bauer of 
Ashland. Wisconsin, has made payment in full for the T ot 7 die 
SE/4 of the SW/4. Lot 9. See. 14, and Lot 9 of Section No! 23, 
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in Township 1 North, of Range No. 9.‘» West, of the Gth Principal 
Meridian, containing 104.10 acres. 

Now, therefore, he it known. That on presentation of this certio¬ 
rate to the Commissioner of the General Land Otlice. the said Leo¬ 
pold I>aner shall he entitled to a patent for the tract of land above 
i le-cril km 1. 

J. F. SQf 'lKF. liryUl.r. 

Allowed l»v circular of .June 11. 100M, Relief of settlers upon Wis¬ 
consin Railroad Lands. 

I his duplicate certificate should he held until notice of issuance of 
patent is received." 

1 he s.iid eci tilicatc. and said power of attornev, as will be seen, 
call tor 1 <54.1 n acres of land, while the said first agreement 
I- calls for Riff acres, and the homestead entry in Wisconsin 
\\a.- for only 1’JO acres; hut if the locator, said Rauer. was 
ju-tly entitled to locate H»4.10 acres, and was willing to dispose of 
the same at the price agreed upon for the 1 GO acres, he would have 
the i iuht to do so. and no one else could question it. notwithstanding 
the different quantitie- of land mentioned in the said entries and 
agreement. 

I he question ari>cs as to the effect of this final certificate of the 
homestead entry made by the said Register of the Land Office to said 
Kaucr. in pursuance of the proofs submitted, and under the provision^ 

of tin* act" of ( ongrc<s. and the joint resolution hereinbefore referred 
to. 

It we assume that thi> final certificate was properly issued, and all 
pronR duly made at that time entitling said Bauer to a patent, must 
the Land Department, he thereby deprived of all further control of 
the case, and he absolutely bound to issue a patent for the same to 
"aid Bauer, and deliver the same to his attorney in fact? Has the 
Secretary of the Interior lost jurisdiction of the subject matter hv the 
issuance of this final certificate bv the Register of the Land Office, 
who is a subordinate officer? 

Mr. lust ice Brewer, in delivering the opinion of the court in the 
case of 1 mted States v. Detroit Lumber fompanv *>00 V S TH 

insiders the right of a holder of such final certificate, and on page 
• >_< says;— 

"It becomes necessary to inquire what is the significance of 
a final Receivers receipt, and the effect of a concellation bv 
the Rand Department of such a receipt? The receipt is an 
ackimwledgnie.it by the Government that it has received full pav for 
the land that it holds the legal title in trust for the entrvman.' and 
will in due course, issue to him a patent. He is the equitable owner 
ot the land. It become* subject to State taxation, and under the 
control of State laws in respect to conveyances, inheritances, etc.” 

1 he learned Justice then cites a number of cases in support of this 
statement, and continues. 

"Tmleeil. iii some of Hie opinions of this court, emphasizing d le 
value of a Receivers receipt, there are expressions which seem to 


Walter l. fisher, sec‘y of the interior. 23 

liii(]cr*e.<tiimjlc llie sigiiilk'iiiire of a patent, (Wk Cent. H. R. Co. v. 
J nee Co., loo l . 8., 41K>, Desert Salt Co. v. Tarpev 142 U 8 241 ) 
iol- it must be remembered that the latter is the’ instrument that 
passes the lettai title, and that until it is issued the legal title remains 
with the Government, and is subject to investigation and determina- 
J e I-><ud Department.- (Harden v. N. 1>. R. R. Co., 154 U. S., 
•.,7 Mk ;V- l-iiinber Co. v. Rust, 1(58 U. S., 589, Guaranty 

. a\ings Hank v. Bladow. hti l . S.. 44.S.) but while until the issue 
"I the patent the land is under the control of the Hand Department 
wlneb upon proper investigation, and for sutlieient reasons, mav set 
aside the eertiheate id' entry, yet this power id' the Hand' I)e- 
1 paitment van not be ^arbitrarily exercised without notice to the 
entry man, and if improperly exercised, the rights of the 

entryman may be enforced in the courts after the patent has issued 
to other parties. ’ 1 

r !: lle ioo" C lem-l,0<1 i" the ease of Hove v. Flahive. 205 

^JoHe'allv speaking the Land Department 1ms jurisdiction until 
lt ual title lias passed, and the several steps in this controversy 
Mere More the issue of the patent, while the jurisdiction of the Land 
epaUment continued, and with both parties present and partiei- 

iini’iMi T q ! , - St,<),, 1 of { ] i]e WMS in P™*** administration, and 
until the patent issued nothing was settled so as to estop further in- 

<|un;y. (Knight v. C. S. Hand Asm,,. 142 V. S.. 101. Mi.li, },. A- 

/ v * V ,S 1 ‘ S " So - Jl 11hoiig^h it he conceded that the 

indings of the Secretary of (he Interior in 1894 were to the effect that 
the plainldl had a right to enter the land, that decision was not linal 
and it was within the jurisdiction of the Hand Department to insti- 

ute fur her inquiry, and upon it to finally award the land to the 
party held to have the better right." 

On page 201, the learned Justice says:_ 

-Tl is objected l.v the plaintiff that'a sale of a homestead prior to 
the issue of patent is void under the statutes of the United 
+> Nates. (Anderson v. Clarkins, 135 IJ. S 483 ) This is 
undoubtedly the law. and the ruling of the Secretary was not 
n conflict with it; but the fact that one seeking to enter a tract of 
land and a homestead can not make a valid sale thereof, is not at 
j' inconsistent with Ins right to relinquish his application for the 
land, and so the Secretary of the Interior ruled. While public nolicv 
may prevent enforcing a contract id' sale, it does not destroy its s ig- 
nificatice ,rs a declaration that the vendor no longer claims anv 

, l -n ;■ " ot sel1 - i "“ 1 (lt 'l'c same time deny that he has made 
a .ale. I he Government may fairly treat it as a relinquishment an 
abandonment of his application and entry/’ ’ 

I here are many questions to he decided by the Secretary of the 
Interior before a patent for land is to be granted, and it .corns to 
me that the law is correctly stated in the eases above referred to 
showing that until the patent is granted, the Hand Department 
jurisdiction, and may or may not decide to issue the patent to the 
settlei In this ease the Commissioner and the Secretary have both 
decided against Bauer’s right to a patent for the Colorado land. 
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There are several questions raised which seem to throw <louht on 
the right of the relator t<> have the patent issued to said Bauer, and 
delivered to the relator. 

If tin* entry of 120 acres of land in W isconsin is equivalent to an 
entry of 104 acres in Colorado, and said Bauer's right was absolute 

to have the title to the 104 acres, and he could lawfully sell 

40 that right before the land was selected or entered upon, and 
the patent was retained by the respondent arbitrarily, it would 
he the duty of the court to direct the writ to issue, requiring the Sec¬ 
retary to deliver the patent. 

But can the court assume that said Bauer had a legal right to 104 
acres in Colorado, when he had claim to 120 acres only, in W’iscon- 

sin? And can the court say, that Bauer had a right to sell land ac¬ 

quired under homestead laws, before his title was complete? 

If the homestead settler is subject to the strict letter of the land 
laws, it is claimed that In* would be obliged to reside on the land 
until his final proofs were made, and fees paid, and title received, 
the purpose of the law being to require actual settlement and resi¬ 
dence by the party to whom title i> to be given, lias said Bauer com¬ 
plied with tin* law substantially, without ever actually settling upon 
the new homestead, when he has formally tiled his final papers in 
Colorado, and made the selection, or adopted the selection, made by 
the relator? That question, it seen is to me. is one for the Land De¬ 
partment to decide, rather than for the court in a mandamus case. 
If tht* Land Department had jurisdiction, then its decision against 
said Bauer can not be set aside by the courts, for they have no ap¬ 
pellate jurisdiction. 

The right of the relator must be a plain legal right to have the 
relief asked for. and it must be the plain legal duty of the respondent 
to grant the relief as prayed, before mandamus will issue. 
47 The court can not be required to grant this extraordinary 
writ to direct the Secretary of the Interior as to hi> admin¬ 
istrative duties, where he has discretion to pass on the law and the 
facts in a matter entrusted to him by the statute. 

If the title to the land in question has not already passed from the 
United States, there seems to be ground for the contention of the re¬ 
spondent's counsel, that the United States is a necessary party to this 
litigation, for before the court should undertake to decide that a 
patent conveying the legal title must be issued and delivered, the 
party claiming that title should be heard. The court has no power, 
however, to make the United States a defendant herein. 

In Brown v. Hitchcock. 173 U S.. 473. Mr. Justice Brewer. (citing 
U. S. v. Schurz. 102 U. S.. 378.) says that until the legal title to 
public land passes from the Government, inquiry as to all equitable 
rights come' within the cognizance of the Land Department: and 
further, he says, on page 478. 

“What we do affirm and reiterate is. that power is vested in the 
Departments to determine all questions of equitable right or title, 
upon proper notice to the parties interested, and that the courts 
must, as a general rule, be resorted to only when the legal title has 
passed from the Government.” 
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Several other decisions have been referred to by counsel; 

. are considered, together with the complicated 
facts, and various statutes cited, tlie relator s right to the writ 
ot mandamus seems to he so uncertain, and the respondent’s minis¬ 
terial duty to issue the patent so doubtful, that I am constrained to 

den\ the writ as prayed for in this case, and will therefore dismiss 
the petition. 

JOB BARNARD, Justice. 


Supreme Court of the District of Columbia. 


Monday, May 8 th, 1911. 

Session resumed pursuant to adjournment. Hon. Job Barnard, 
Justice presiding. 


Come now the parties hereto by their respective attorneys of record 
and thereupon, the issues joined on the traverse to the answer herein 
having come on for trial by the Court upon the petition of the re¬ 
lator, answer of the respondent, the exhibits to said pleadings and the 
oral and documentary evidence adduced on behalf of the relator and 
lespondent, and neither ol the parties hereto having demanded 
trial by jury, the court after argument and submission of the said 
issues herein linds in favor of the respondent herein, to which ruling 
ol the court the relator excepts. 


Supreme Court of the District of Columbia. 


Monday, Hay loth, 1911. 

Session resumed pursuant to adjournment, lion. Job Barnard 
Justice presiding. ’ 


It is ordered that the petition herein he, and the same is hereby 
dismissed and the rule to show cause discharged; Further it is ordered 
that the respondent herein recover of the relator herein his costs of 
defense to he taxed hv the clerk and have execution therefor 

From the foregoing the relator by his attorneys in open court notes 
an appeal to the Court of Appeals of the District of Columbia and 
the penalty of the bond for costs is hereby fixed in the sum of one 
hundred dollars. 


Memorandum. 

May 20, 1911.—Appeal bond approved and filed. 
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50 Filed May 24, 1911. J. R. Young, Clerk. 

In the Supreme Court of the District of Columbia. 

At Law. No. 53098. 

United States of America ex rel. Ben B. Jones 

vs. 

Walter L. Fisher, Secretary of the Interior. 

1 he 1 resident of the l nited States to \\ alter L. Fisher, Secretary of 

the Interior, (Greeting: 

\ ou are hereby cited and admonished to be and appear at a Court 
ot Appeals of the District of Columbia, upon the docketing the cause 
therein, under and as directed by the Rules of said Court, pursuant 
to an Appeal entered in the Supreme Court of the District of Colum¬ 
bia, on the ltitli day of May, 1911, wherein the United States of 
America ex relatione Ben B. Jones, is Appellant, and you are .Ap¬ 
pellee, to show cause, it any there be, why the Judgment rendered 
against the said Appellant, should not be corrected, and why speedy 
justice should not l>e done to the parties in that behalf. 

Witness the Honorable Harry M. Clabaugh, Chief Justice of the 
Supreme Court of the District of Columbia, this 23rd day of May 
in the \ear ot our Lord one thousand nine hundred and eleven. 

[Seal Supreme Court of the District of Columbia.] 

J. R. YOUNG, Clerk 
By ALF. G. BUIIRMAN, Asst Clerk. 

Service of the above Citation accepted this 2J day of May 1911. 

F. W. CLEMENTS, 
Attorney fur Appellee. 

| Endorsed: ] 10. No. 53098. Law. U. S. ex rel. Jones vs. Walter 
L. Fisher, Sec y of Interior. Citation. Issued May 23" 1911. Filed 
May 24, 1911. J. R. Young, Clerk. 


51 Supreme Court of the District of Columbia. 

Wednesday, June 1th , 1911. 

Session resumed pursuant to adjournment. lion Job Barnard Jus¬ 
tice presiding. 

******* 

Come now the parties hereto by their respective attorneys of record, 
whereupon the Bill of Exceptions taken at the trial of this cause is 
signed by the court and ordered of record nunc pro tunc. 
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Bill of Exception #. 
Filed June 7, 1911. 


United States of America, ss : 

He it remembered that the above entitled cause came on for trial 
before Justice Harnard on the 25th day of March, 1911. 

Present C. C. Tucker and E. S. Hailey, attorneys on behalf of the 
Relator; and Oscar \Y. Lawler, F. \\\ Clements and C. E. Wright, 
attorneys on behalf of the Respondent. 


And thereupon the Relator to maintain the issues on his part 
joined, having been first duly sworn, testified as a witness in his own 


behalf, as follows: 

Name is Hen H. Jones: and he is the Relator in this case; he 

52 was at Glenwood Springs, Colorado, on the eighth day of De¬ 
cember. 1008. with Leopold Hauer who is mentioned in the 

Relator’s petition and on that date he went with Mr. Hauer to the 
office of tlie Register and Receiver of the Land Office at Glenwood 
Springs. Colorado: the affidavit handed to witness by counsel (being 
Petitioner’s exhibit No. 14) is the final affidavit required of home¬ 
stead claimants, and he saw it signed by Leopold Hauer on the 
date mentioned. December 8th. 1008; that it was one of several affi¬ 
davits that were sworn to at one time by Hauer, and Hauer’s oath to 
this particular affidavit was taken by the register of the United States 
Land Office at Glenwood Springs on December 8th, 1008. The Reg¬ 
ister was Mr. Squire: that he saw Squire administer the oath to Hauer 
in respect to the final affidavit: that there were several other papers 
executed bv Mr. Hauer and filed simultaneously with this particular 
paper: that besides Squire, the Register, there were present the Re¬ 
ceiver. Mr. W. E. Wallace, Hauer and witness. There were a number 
of affidavits executed by Hauer at the same time this particular affi¬ 
davit was executed: that the Register. Mr. Squire, administered the 
oath to all of these affidavits, lie administered one oath to all of the 
affidavits at one time: he is unable to say that Mr. Wallace, the Re¬ 
ceiver. also administered the oath; Mr. Squire did administer the 
oath in witness’ presence. After Mr. Squire administered the oath 
to Mr. Hauer as to this affidavit and the rest of the affidavits, all the 
papers filed by Mr. Hauer were passed over the counter for filing 
in the local Land Office. They were left with Mr. Squire and 

53 Mr. Wallace. Mr. Bauer made the entry at Glenwood Springs 
in his own name and in his own right. 


Cross-examination: 

Mr. Wallace, the Receiver, Mr. Squire, the Register, both officials 
of the Land Office, were present at the time these affidavits were 
taken. He went into the office with Mr. Bauer; he went there for 
the purpose of superintending the location, seeing that the papers 



28 



UNITED STATES OF AMERICA EX REL. REN B. JONES VS. 

were properly signed and executed: that the agreement between Mr. 
Hauer and himself had theretofore been executed; his recollection i* 
that there were four or live of the settlers who made entries there 
that day, who went into the Land Office with Mr. Hauer and him¬ 
self, and also that Mr. Harrow of (ilenwood Springs went into the 
office with them. Mr. Harrow, however, did not remain more than 
one or two moments: that the other parties who were appearing there 
had theretofore resided on lands in Wisconsin which were situated, 
with reference to the Forsythe decision similarly to the Hauer lands. 
With some of them he had the same kind of an agreement. The cir¬ 
cumstances of Mr. Hauer's swearing to the papers are that Mr. Bauer 
and witness went into the oflice and witness stated to the Register or 
the Receiver or both of them the object of the visit of Hauer and the 
other entrymen who were there: that thev desired to make entries 
under the provisions of section six of the act of Congress, approved 
May iMth. HMIS. and upon making that statement, the Regis- 
•>f ter asked witness what the act was: witness had a copy of the 
act with him. and he read it over with the Register and thev 
discussed the act of Congress, and the instructions of the Department 
promulgated under that act. for perhaps an hour l*fore anv papers 
were executed at all. The papers that were executed bv Mr. Hauer 
were read over on the counter and signed on the counter of the local 
Land Oflice by Mr. Hauer. All of the papers that were filed that dav 
with the exception of three aflidavits that bad been previous^ exe¬ 
cute.! were signed by Mr. Hauer, and after the signatures had been 
completed, the Register of the Land Oflice. in witness' presence, after 
All. Hauer had told him he was ready to swear to the papers he was 
filing asked Hauer if he was familiar with the contents of the papers 
and Hauer replied that he was. and lie was told to rai.se his right hand 
and be sworn, and one oath was administered bv the Register to Mr 
Hauer to the several aflidavits that Hauer had signed on the counter’ 
ami filed at that time. Hauer very shortly thereafter left the local 
, nd hi ice: witness recollection is that he did not leave with Hauer 
hut stayed in the oflice until at least noon of that dav. Hauer re¬ 
turned to the local Land Oflice on the afternoon of the same dav 
\\ it ness was at the oflice at that time: does not remember whether he 
went with Hauer the second time: he thinks Mr. Hauer merelv came 
into the oflice the second time to ascertain how long witness' would 
he there, or how long some of the other gentlemen would he there 
I here were several hours during that day occupied with the signing 
and executing of numerous papers in connection with the 
several entries Hauer left the office during the afternoon and 
Mopped oil at Denver. Colorado before he returned to Wiscon¬ 
sin : on that day Hauer had some conversation with either the Rem's- 
tcr or Receiver or both of them in reference to the receiver’s receipt- 
that witness had previously attended to the preparation of the papers 
hat were sworn to by Hauer on that occasion. He is familiar with 
ami office practice, and had prepared the majoritv of the papers 
hat were presented by Mr. Hauer in connection with this particular 
transaction on this occasion. Witness saw to it that all of the paper* 
that were required in connection with this transaction were presented 
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at that time. lie knows of no other papers presented on that date 
in connection with the Bauer entry. There were other papers sub¬ 
sequently iiled that witness lvelieves were filed in connection with the 
Bauer entry subsequent to December <Sth, 1908. Bauer made the 
entry in person in his own name, and because of the right conferred 
upon him by the act of Congress under which the entry was made; 
witness does not believe Bauer still hears the same relation to the 
entry that he did at the time of filing entry at Olenwood Springs, as 
subsequent to making the entry at Olenwood Springs. Mr. Bauer exe¬ 
cuted the power of attorney, authorizing his attorney in fact to make 
a conveyance of the land entered upon. The ]>ower of attorney as 
executed was left in blank: the name of the attorney in fact was not 
at that time inserted. lie does not know that it has boon filled in up 
to this time. Tf it has been filled in. witness’ own name was 
ob inserted, and if inserted, was done so by himself. The power 
of attorney to which he referred is a document which is at¬ 
tached to the petition as an exhibit. Tf his name is filled in. it was 
by authority of Mr. Bauer: the authority was given both expressly 
and impliedly: it was expressed at the time of the execution of the 
power of attorney: the intention was that the name of B. B. .Tones. 
• a’ any other name that witness might desire should l>e inserted in the 
power of attorney. Mr. Bauer giving witness the authority to make 
that insertion. Witness was given verbal authority to make the in¬ 
sertion: that he has no relations with this particular tract of land 
other than that of attorney in fact for Mr. Bauer: that witness does 
not own the land at this time. Witness does not claim to own the 
entry. Mis interest in the land is such as may be acquired under the 
power of attorney. Me xould say that it is a matter of construction 
whether witness’ interest in the transaction is confined to his interest 
a< attorney in fact: he has an interest under the power of attorney 
and agreement with Mr. Bauer in these lands at this time: that he 
has not had the same interest ever since Bauer made the entry be¬ 
cause the power of attornev was not executed or delivered until sub- 
w of|uent to the making of the entry by Bauer: the agreement as to the 
execution of the power of attorney was made the latter part of May. 
1998. The entry of tin* land was made December 8th. 1908; that 
he does not consider that whatever interest he had in this entry or in 
the land existed seven months before the entry was made, be- 
.>7 cause witness considers that he has an interest by virtue of 
the power of attorney that was not executed until subsequent 
to the entry. The power of attorney was made on the 10th of De¬ 
cember. 1908; the agreement between witness and Bauer of May 
29th. 1908.express, substantially all the agreement that he and Bauer 
had made at that time: that the reason for the power of attorney was 
to insure the carrying into effect of the previous agreement. It is a 
matter of construction whether previous agreement and the power 
of attorney were practically one and the same transaction. At the 
time the agreement was executed on May 29th, 1908, witness paid 
Bauer $1 ; that on account of the agreement, thereafter he paid Bauer 
between two and three hundred dollars. The sum of between two 
and three hundred dollars was paid by witness to Bauer either on or 
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subsequent to Deceml>er 10th. 1908. and was paid on account of the 
delivery of the power of attorney, dated December 10th, 1908. Wit- 
ncs< paid the balance of $200 pursuant to the agreement, and also 
other expenses: he paid I hi tiers expenses from Wisconsin to Colorado. 

Iicdireet examination : 

W itms> testifies that Mr. Wallace, the Receiver, at the local land 
• 'Hire in (diamond Springs. Colorado, is present in the court room. 

.\nd thereupon, the Relator further to maintain the issues on his 
part joined, offered in .evidence, certain documents, affidavits and 
records on lilt* in tin* Department of the Interior or the 
('cncral Rand Office, and tin* same were read to the court and 
were as follows, to wit: 

I loniotead application number o»>(>9. (marked Petitioners ex¬ 
hibit No. 1 ). 

Notice of November R>lh. 189.) (Petitioner's exhibit No. I'*,) 
Claimants homestead affidavit of June Pith. 189:*, (Petitioner's 
t xllibit No. 2). 

Receiver's duplicate receipt No d.W.) ( Petitioner's exhibit No. ;{). 
Non-mineral affidavit executed November 24th. 1908 (Petitioner’s 
exhibit No. 1 ). 

II oiliest c id flit i* \ application of Leopold Rauer of December 8th, 

I90.S (,, enter laud at (denwood Springs. Colorado. (Petitioner's 

exhibit No. .">). 

Affidavit of Leopold Rauer executed December the 8th. 1908. as 
to settlement and residence upon land in Wisconsin (Petitioner’s 
exhibit No. 0). 

Affidavit <>1 Leopold Rauer of December 8th. 1908. showing that 
be is not the proprietor of more than 100 acres of land. etc*. ( Peti- 
t inner > exhibit No. 7 ). 

Certificate dated AugiM 5th. 1908 of John W. Miller. Register at 
Warsaw. Wisconsin ( Petitioner's exhibit No. 8). 

Affidavit of Leopold Rauer as to identity and compliance with 
the homestead law ( Petitioner's exhibit No. 9). Letter of December 
the 8th. 1908. of J. F. Squire. Register, and W. F. Wballaee. Re¬ 
ceiver. to the Commissioner of the Ceneral Land Office, showing no 
protect to entry of Rauer. ( Petitioner's exhibit No. 10). 

Homestead proof affidavit of Hilbert Johnson, of August 12th. 
190 | (Petitioner's exhibit No. 11). 

A9 Homestead proof affidavit of Carol Sol berg of August 12th. 

1901 (Petitioner's exhibit No. 12). 

Homestead proof affidavit of claimant, Leopold Rauer. executed 
August 12th. 1901 ( Petitioner's exhibit No. R»). 

Pinal affidavit required of homestead claimant executed hv 
Leopold Rauer. December tlie 8th. 1908 (Petitioner’* exhibit No 
14). 

Certificate of naturalization of Leopold Rauer No. 1205 (Peti¬ 
tioner's exhibit No. 15). 

Affidavit that notice was posted on land and remained posted 
during the entire period of publication, (petitioner's exhibit No. 16). 
Proof of publication. (Petitioner's exhibit No. 17). 
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exiuuii x\o. id; . 

February 21st, 1910, of Frank Fierce, first assistant 
Commissioner of General Land Otliee (Petitioner’s 


Notice for posting in land office (Petitioner’s exhibit No. 18). 
Final homestead certificate No. 01078, dated February 10th, 1909 
(Petitioner’s exhibit No. 19). 

Letter of 
secretary to 
exhibit No. 20) 
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Petitioner’s Exhibit No. 1. 


[4-007. 


Homestead. 


Application No. 3309. 


Land Office at Ashland, W t is., June 12 th, 1893. 

I, Leopold Baur, of Ashland, Wisconsin, do hereby apply to enter, 
under Section 2289, Revised Statutes of the United States, the W. VL> 
N. W. V\ and N. W\ 4 S. W. 4 of Section 17, in Township 40 north of 
Range 4 west, containing 120 acres. 


LEOPOLD BAUR. 
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UNITED STATES OF AMERICA EX REL. REN I{. JONES VS. 

Land Office at Ashland. Wis., June 12, 1893. 

I, H. L. Besse, Register of the I .an.I Office. <| u f,erebv certify that 
the above application is for Surveyed Lands of the class which the 
applicant is legally entitled to enter under Section 2289 Levied 

Statutes ol the I mted States, and that there is no prior valid ad¬ 
verse right to the same. 

IL L. BESSE, Register. 

U( T (K< 1,10 ilW0: 1 Entr .v canceled by letter “F” dated MVh 
14 no. \\ ood. 
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Petitioners Exiiirit No. P.,. 


24/01. 


[4-007. 

No. 8309. Ashland. 

Homestead A ppHeution. 

Leopold Baur. 

•Ashland. Wis.. June 12. 1893. 
Sect. 17. Town hi. Range 1 W. 

!l ;’- Tv l; / l; - ill,0 "' M K <lnimniit no days to show cause 
<Vn. li li c!;.. " 0l f,,r , '" lllli ‘' 1 wiiii grant to Wis. 

Mendenhall advised. MOOD. 

WOOD. 

Re5 ! d u, 2 Diw • (?• M/h S-:v !"'' ellil,M , Ml ' n,lenhil11 

WOOL). 

Lee and Commissions ordered to be refunded Dec. 10. 190-1 

Noted— k* ^ • 

A. E. 

3-17)8. 

i 

[Written across the face:) Noted MVh 30 9o. Q m p jr 
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Petitioners Exiiirit No. 2. 

(4-003.) 

I/omestead A tfi davit. 

Land Office at Ashland, Wisconsin, 

June 12///, 1893. 


No ‘«?Tt H;nn - / A ’‘ ,, 1 lu, " l > wk - h«vi..R filed inv application 
s\o. 33bJ, tor an entry under section 2289, Revised Statutes of the 
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l nited States, do solemnly swear that I am not the proprietor of 
more than one hundred and sixty acres of land in any State or Ter¬ 
ritory; that I am* over twenty one years of age, and have declared 
my intention of becoming a citizen of the l nited Suites; I have 
never had the benefit of the homestead laws, heretofore; that my 
said application is honestly and in good faith made for the purpose 
ot actual settlement and cultivation, and not for the benefit of any 
other person, persons, or corporation, and that 1 will faithfully and 
honestly endeavor to comply with all the requirements of law as to 
settlement, residence, and cultivation necessary to acquire title to the 
land applied for; that 1 am not acting as agent of any person, cor¬ 
poration, or syndicate in making such entry, nor in collusion with 
any person, corporation, or syndicate to give them the benefit of the 
land entered, or any part thereof, or the timber thereon; that I do 
not apply to enter the same for the purpose of speculation, but in 
good faith to obtain a home for myself, and that I have not directly 
or indirectly made, and will not make, any agreement or contract in 
any way or manner, with any person or persons, corporation or syn¬ 
dicate whatsoever, by which the title which 1 might acquire from 
the Government of the United States should inure in whole or in 
part to the benefit of any person except myself, and further, that 
since August 30, 1800, 1 have not entered under the land laws of the 
United States, or filed upon, a quantity of land, agricultural in char¬ 
acter, and not mineral, which, with the tracts now applied for, would 
make more than three hundred and twenty acres. 

t. 


LEOPOLD BAUR. 

Sworn to and subscribed before me this 12th dav of June. 1893. 

C' / 

TI. L. BESSE, Register. 


*Iiere insert statement that affiant is a citizen of the United 
States, or that he has filed his declaration of intention to become 
such, and that he is the head of a family, or is over twenty-one years 
of age, as the case may he. It should he stated whether applicant is 
native-born or not, and if not, a certified copy of his certificate of 
naturalization, or declaration of intention, as the case may be, must 
be furnished. (See page 45, circular of January 1, 1889.) 

fllere add an exception, if any, of land settled upon prior to Au¬ 
gust 30. 1890, giving date of settlement commenced, and describing 
improvements, and that the party has not heretofore made any entry 
under the homestead laws. 


5—2323a 
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04 Petitioner's Fxiubit Xo. :!. 

(4-188.) 

lieceiver’K Duplicate Receipt .Vo. 8369. 

Application Xo. 3309. 

Homestead. 

Receiver’s Office, Ashland, Wis.. June 12, 1893. 

Received of Leopold Baur the sum of sixteen dollars — cents* 

hemg the amount of fee and compensation of regi.-ter and receiver 

for the entry W.° \ \V.« & X. \\V S. \V.< of Section 17 in Township 

46 X. of lhuige 4 \\ ., under Section 2290, Revised Statutes of the 
Lnited States. 

$1(;00 IP C. IIEYDLOUFF, Receiver. 

Note.—I t is required of the homestead settler that lie shall reside 
upon and cultivate the land embraced in his homestead entrv for a 
period oi hve years from the time of filing the affidavit, being also 
the date ot entry. An ahandonment of the land for more than six 
months works a forfeiture of the claim. Further, within two vears 
from the expiration of the said live years lie must file proof of his 
actual settlement and cultivation, failing to do which, his entrv will 
be canceled. If the settler does not wish to remain live vears on his 
tract he can, at any time after fourteen months, pav for'it with cash 
or land-warrants, upon making proof of settlement and cultivation 
tiom date of filing athdavit to the time of payment. 

Det* A 10^1904 fiUe: * I e ° an<1 r ° ,n,nissions wJere«l to he refunded 

E. V. 


No. 2. 
164.10. 


Petitioner’s Exhibit No. 4. 

4-002. 

Non-Mineral A ffidavit 


This affidavit can he sworn to only on personal knowledge, and 
can not he made on information and belief. 8 ’ 

The Non-Mineral Affidavit accompanying an entrv of public land 
■must be made by the party making the entry, and‘only before the 
officer taking the other affidavits required of the entryman 
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Glenwood Springs, Colorado, 
Dec. 8, 1908, 

Serial No. 01073-10. 

Receipt No. *28504, Receipt No. 28739. 

P. T. R. Department of the Interior, 

Proofs in Wisconsin. United States Land Office, 

Glenwood Springs, Colorado, November 24, 1908. 

Horace P. Ilulett. being duly sworn according to law, deposes and 
says that he makes this affidavit to enable Leopold Bauer to acquire 

is the identical -. who is an applicant for Government title 

to the Lot Seven (7) : the S. E. *4 of S. W. V\ and Lot Nine (9), in 
Section Fourteen (14). and Lot Three (3) in SectionTwentv-three 
(23), all in Township Four (4) North, of Range Ninety-three 
(93) West of the 6th Principal Meridian, according to the United 
States Government re-survey; that he is well acquainted with the 
character of said described land, and with each and every legal sub¬ 
division thereof, having frequently passed over the same; that his 
personal knowledge of said land is such as to enable him to testify 
understanding^ with regard thereto; that there is not, to his knowl¬ 
edge. within the limits thereof, any vein or lode of quartz or other 
rock in place, bearing gold, silver, cinnabar, lead. tin. or copper, or 
anv deposit of coal: that there is not within the limits of said land, 
to his knowledge, anv placer, cement, gravel, or other valuable min¬ 
eral deposit; that the land contains no salt spring, or deposits of salt 
in any form sufficient to render it chiefly valuable therefor: that no 
portion of said land is claimed for mining purposes under the local 
customs or rules of miners or otherwise; that no portion of said 
land is worked for mineral during any part of the year hv any per¬ 
son or persons; that said land is csesntiallv non-mineral land, and 
that his application therefor is not made for the purpose of fraudu¬ 
lently obtaining title to the mineral land, but with the object of 
securing said land for agricultural purposes; that the said land is 
not occupied and improved bv any Indian, and that his post-office 
address is Meeker, Colorado. 

HORACE P. IIULETT. 


I hereby certify that the foregoing affidavit was read to affiant in 
niv presence before he signed his name thereto: that said affiant is 
to me personally known (or has been satisfactorily identified before 

me by-), and that I verily believe him to be a credible 

person and the person he represents himself to be, and that this 
affidavit was subscribed and sworn to before me at my office in Den¬ 
ver, within the Denver. Colorado, land district, on this 24th day of 
November, 1908. 


01073. 


[Seal Elsie M. Sutherland, Notary Public, County of Denver, 

Colorado.] 

ELSIE M. SUTHERLAND, 

Notary Public , 


My commission expires August 1, 1911. 
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UNITED STATES OF AMERICA EX REL. BEN B. JONES VS. 


Note.— The officer before whom the deposition is taken should 
call the attention of the witness to the following section of the Re¬ 
vised Statutes, and state to him that it is the purpose of the Govern¬ 
ment, if it he ascertained that he testifies falsely, to prosecute him 
to the full extent of the law: 


Revised Statutes of the United States. Title 

Chap. 4. 


LXX.—Crimes.— 


Sec. 0392. Kverv person who, having taken an oath before a 
competent tribun — or person, in any case in which — 

of the l nited States authorizes an oath to he administered, that he_ 

[Original torn. | depose, or certify truly, or — 

written testimony, declaration, deposition, or certificate bv _ 


contrary to such — 

subscribes any material matter which he does not believe _ 

more than two thousand dollars, and by imprisonment. _ 

incapable of giving testimonv in anv Court of the United — 
28-236. 

233. 
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Petitioner s Exhibit No. 5. 
Homestead Entry. 


Department of tiie Interior, 
l. S. Land Office, Glen wood Springs, Colorado. 


Glen wood Springs, Colorado, 
Dec. 8, 1908, 

Serial No. 01073-5. 


No. —. Receipt No. 28564; Receipt No. 28739. 

Application. 


1. Leopold Rauer. (male), a resident of R. F. I).. Ashland, 
W isconsin, do hereby apply to enter under the provisions of Section 

Six of the Act of Congress, approved May 29, 1908,_Lot 7. the 

S*. E. 1 , S. W. > , and lot 9 Sec. 1 1 and lot 3 in. Section 23, Town- 
* .P 1 ^ * Range 93 \\., 6th Meridian, containing 164.10 acres 
within the Garfield land district, and I do solemnly swear that 1 
am not the proprietor of more than 160 acres of land in anv State 
nr Territory: that I am a naturalized citizen of the United States 
and am oyer the age of 21 years; that my post-office address is 
. • D.. Ashland. Wisconsin: that this application is honestlv and 

in good faith made for the purpose of securing the benefit of See- 

.VT 1 . ,,U i ‘V* 1 <>f V° n ^ ross s, Pl >rwy ed May 29, 1908; that I have 

taitntully and honestly endeavored to comply with all the re¬ 
quirements of law as to settlement, residence and cultivation on mv 
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original Homestead No. 3369 made at the United States Land 
Ottiee at Ashland, W isconsin, on June 17th, 1893. 

I further swear that since August 30. 1890, I have not entered 
and acquired title to, nor am I now claiming, under anv entry 
made under any of the non-mineral public-land laws, an amount of 
land which, together with the land now applied for, will exceed 
in the aggregate 320 acres; and that 1 have not heretofore made any 
entry under the homestead laws except Homestead Entry No. 3369 
made at the Ashland, W isconsin. Land Oitice. as aforesaid and ex¬ 
cept no exceptions. 

1 further swear that my application therefor is not made for the 
purpose of fraudulently obtaining title to mineral land; and that 
said land is not. to the best of my knowledge, information 
67 and belief, occupied ami improved bv anv Indian. 

LEOPOLD BAUER, 

Sign here, with full Christian name. 


Glenwood Springs, Colorado, 
Dec. 8, 1908, 

Serial No. 6-01073. 

1 Hereby Certify that the* foregoing atlidavit was read to or by 
afliant in my presence before affiant affixed signature thereto; that 
affiant has been satisfactorily identified before me by (Give full 
name and post-office address) C. W\ Harrow of Glenwood Springs, 
Colorado; that I verily believe afliant to be a qualified applicant and 
the identical person hereinbefore described; and that said affidavit 
was duly subscribed and sworn to before me at my office in (Town) 
Glenwood Springs. Colorado, (County and State) Garfield Co., 
Colorado, within the Garfield land district, this 8th dav of December, 
1908. 

W T . E. WALLACE, 

Receiver. 

(Official designation of officer.) 

United States Land Office at 
Glenwood Springs, Colorado, December 8th, 1908. 

1 Hereby Certify that the foregoing application is for surveyed 
land of the class which the applicant is legally entitled to enter 
under Section 2289, Revised Statutes of the United States, and under 
the provisions of the Sixth Section of the act of Congress approved 
May 29, 1908, and that there is no prior valid adverse right to the 
same. 

J. F. SQUIRE. 

Register. 

Received of the above-named applicant the sum of Twenty-one 
dollars and thirteen cents, being the amount of fees and compensa¬ 
tion of the Register and Receiver for the entry of the land, herein¬ 
before described, under Section 2290, Revised Statutes of the United 
States. 

W T . E. WALLACE, 

$21.13, Receiver . 


t 
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UNITED STATES OF AMERICA EX REL. BEN B. JONES VS. 

Note. —The officer before whom the deposition is taken should 
call the attention of the witness to the following section of the Re¬ 
vised Statutes, and state to him that it is the purpose of the Govern¬ 
ment, if it be ascertained that he testifies falsely, to prosecute him 
to the full extent of the law: 


Revised Statutes of the United States. Title LXX.—Crimes.— 

Chap. 4. 

Skc. 5392. hverv person who, having taken an oath before a 
competent tribun — or person, in any case in which — 

of the l nited States authorizes an oath to be administered, that he_ 

[Original torn. | depose, or certify truly, or — 

written testimony, declaration, deposition, or certificate by _ 

contrary to such — 

subscribes any material matter which be does not believe _ 

more than two thousand dollars, and by imprisonment. _ 

incapable of giving testimonv in anv Court of the United — 
28-236. 

233. 


<)() Petitioner's Kxiubit No. 5. 

Homestead Entry. 

Department of the Interior, 
l.. S. Land Office, Glenwood Springs, Colorado. 

Glen wood Springs, Colorado, 
Dec. 8, 1908, 

Serial No. 01073-5. 

No. —. Receipt No. 28564; Receipt No. 28739. 

Application. 

I. Leopold Hauer, (male), a resident of R. F. I).. Ashland. 
W iseonsin. do hereby apply to enter under the provisions of Section 
Six <>f the Act of Congress, approved May 29. 1908,—Lot 7. the 
S /. K - ' I s - 1 * 1111,1 l"t 9 Sec. 1 1 and lot 3 in, Section 23. Town- 
.1‘ , • M .. Otb Meridian, containing 104.10 acres 

xx ithin the < on field land district, and I do solemnly swear that I 
am not the proprietor of* more than 100 acres of land in anv State 
or Ierritory: that I am a naturalized citizen of the United States 
and am oyer the age of 21 years; that my post-office address is 
. ■ If. Ashland. Wisconsin: that this application is honestlv and 

in good faith made for the purpose of securing the benefit of Sec- 
non Six of (he Act of Conjjrei* approved May 20, 1008; that I have 
taitntully and honestly endeavored to comply with all the re¬ 
quirements of law as to settlement, residence and cultivation on mv 
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original Homestead No. 8360 made at the United States Land 
Office at Ashland, Wisconsin, on June 17th, 1803. 

I further swear that since August 30. 1800, I have not entered 
and acquired title to. nor am I now claiming, under any entry 
made under any of the non-mineral public-land laws, an amount of 
land which, together with the land now applied for, will exceed 
in the aggregate 320 acres; and that 1 have not heretofore made any 
entry under the homestead laws except Homestead Entry No. 3360 
made at the Ashland, Wisconsin. Land Oftiee. as aforesaid and ex¬ 
cept no exceptions. 

I further swear that my application therefor is not made for the 
purpose of fraudulently obtaining title to mineral land; and that 
said land is not. to the best of my knowledge, information 
67 and belief, occupied and improved bv anv Indian. 

LEOPOLD BAUER, 

Sign here, with full Christian name. 

Glen wood Springs, Colorado, 
Dee. 8, 1908, 

Serial No. 6-01073. 

I Hereby Certify that tin* foregoing affidavit was read to or by 
affiant in my presence before affiant affixed signature thereto; that 
affiant has been satisfactorily identified before me bv (Give full 
name and post-office address) C. W. Harrow of Glen wood Springs, 
Colorado; that I verily believe affiant to be a qualified applicant and 
the identical person hereinbefore described; and that said affidavit 
was duly subscribed and sworn to l>cfore me at my office in (Town) 
Glcnwood Springs, Colorado. (County and State) Garfield Co., 
Colorado, within the Garfield land district, this 8th dav of December, 
1908. 

W. E. WALLACE, 

Receiver. 

(Official designation of officer.) 

United States Land Office at 
Glen wood Springs, Colorado, December 8th, 1908. 

I Hereby Certify that the foregoing application is for surveyed 
land of the class which the applicant is legally entitled to enter 
under Section 2289, Revised Statutes of the United States, and under 
the provisions of the Sixth Section of the act of Congress approved 
May 29, 1908, and that there is no prior valid adverse right to the 
same. 

J. F. SQUIRE, 

Register. 

Received of the above-named applicant the sum of Twenty-one 
dollars and thirteen cents, being the amount of fees and compensa¬ 
tion of the Register and Receiver for the entry of the land, herein¬ 
before described, under Section 2290, Revised Statutes of the United 
States. 

W. E. WALLACE, 

$21.13, Receiver , 
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• (ilcnwood Springs, Colorado, 

Dec. 8, 1908, 

Serial No. 01073. 

/,Vr/W statute of the Cnited State*, Title LXX—Crimes, Chnp. 4. 

Sec. o.»92. Every person who. having taken an oath before a 
competent tribunal, officer, .or person, in any case in which a law 
oi the l nitcd States authorizes ;m oath to he administered, that he 
will testily, declare, depose or certify truly, or that any written 
testimony, declaration, deposition or certificate by him subscribed is 
true, willfully and contrary to such oath states or subscril>es anv 
material matter which he does not believe to be true, is guilty of 
perjury and shall he punished by fine of not more than two thou¬ 
sand dollars, and by imprisonment at hard labor not more than 
live years; and shall, moreover, thereafter be incapable of giving 

k ‘ s ! ,M . . 1,1 ttmrt of the Cnited States until such time as the 

judgment against him is reversed. (See Sec. 1 7."»0) 

Xo'ik: In addition to the above penalty every person who know¬ 
ingly or willfully in anywise procures the making or presentation 
nf any la so or fraudulent affidavit pertaining to anv matter within 
the jurisdiction of the Secretary of the Interior mav be punished 
by fine or imprisonment. 


Petitioner’s Exhibit No. 0. 


(ilenwood Springs, Colorado, 
Dec. 8, 1908. 

0 „ Serial No. 01073-7. 

State of Colorado. 

Count a of Garfield, s*: 

Leopold Hauer, being duly sworn, deposes and savs that he is the 
identical Leopold Hauer, who made settlement and residence upon 
,lle ,i‘ st ri , 1 - Northwest V\ and Northwest % Southwest V 4 of Sec- 
tmn 1, lownship 40 North. Range 4 West. 4th P. M.. in the Ash¬ 
land. \\ lsconsin. land district under an order of the Secretary of the 
Interior hearing date of October 12. 1891. and taking effect Novem- 

ito-f 1S °! 1,0 T ttle<1 u l )on s,i( ^ tr5l( ‘l on oi* about November 1 

18.0: established residence and continued such residence and im¬ 
provements thereon until on or about the present time having bought 
the land from the W. 0. Ry. Co.: that said lands were within the 
conflicting limits of the grants made in aid of the construction of the 
Chicago.. Saint Paul. Minneapolis and Omaha Railroad and the 
Wisconsin ( cut ml Railroad: that affiant was prevented from perfect- 
nig title to said lands by reason of the decision of the Supreme Court 
of the I nited Stataes in the case of the Wisconsin Central Railroad 
Company vs. Forsyth flnO V. S.. page 40) ; that he has not had the 
benefits of the homestead laws either before or since so settling upon 
and improving the lands herein described; that he. being a qualified 
homesteader, presented a duly acknowledged homestead application 
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for said lands at the Ashland, \\ isconsin, land office on or about 
June 17, 181)3, and received Homestead Receipt No. 3309 therefor 
on or about June 17, 1893, and that his homestead entry was can¬ 
celed by the Commissioner of the Ueneral Land Office on or about 
March *24, 1890; that this affidavit is made to complete the proof 
taken and acknowledged before the Register of the l nited States 
Land Office at Ashland, Wisconsin, on August 1*2, 1904, of his set¬ 
tlement and residence upon the West VL> Northwest and North¬ 
west Vi Southwest Vi of Section 17, Township 40 North, Range 4 
West, 4th P. M., above described, which was made to complete the 
record as a basis for a new entry under Section Six of the Act of Con¬ 
gress approved May *29, 1908. 

LEOPOLD BAUER. 

Subscribed and sworn to before me this 8th day of December, 
1908. 

4_01073 

W. E. WALLACE, Receiver. 

(Official character.) 


Petitioner’s Exhibit No. 7 


(Jlenwood Springs, Colorado, 
Dec. 8, 1908, 

Serial No. 01073-8. 

United States Land Office, 

(Jlenwood Springs, Colorado, 

December 8 tli } 1908. 

I, Leopold Bauer, of R. F. D., Ashland, Wisconsin, having tiled 
my application No. 01073 for entry under Section Six of the Act of 
Congress approved May ‘29, 1908, do solemnly swear that 1 am not 
the proprietor of more than one hundred and sixty acres of land in 
any State or Territory; that I am a naturalized citizen of the United 
States above the age of* twenty-one years; that my said application 
is honestly and in good faith made in accordance with the provisions 
of Section Six of the Act of Congress approved May 29, 1908. That 
1 will faithfully and Ik mestly endeavor to comply with all the re¬ 
quirements of said law, and do all things necessary to acquire title 
to the land applied for. And further that since June 17, 1893, I have 
not entered, under the land laws of the United States, or filed upon a 
quantity of land, agricultural in character and non-mineral, which, 
with the tract now applied for, would equal more than three hundred 
and twenty acres, and that I have not heretofore made entry under 
the homestead laws except Homestead Entry No. 3369 for the West 
i/o Northwest V4 and Northwest V4 Southwest V4 of Section 17, 
Township 46 North, Range 4 West, 4th P. M., Wisconsin, as shown 
bv the proofs hereto attached. 

LEOPOLD BAUER. 
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, *'' or " an<1 subscribed to IX'fore me this 8th day of December, 
l.»08 at my ofiiee at (denwood .Springs, Colorado, in the County of 
Oarheld, Mute of Colorado. 

. E. \\ ALLACE, Receiver. 

5-01073 
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Petitioners Exhibit No. 


(ilenwood Springs, Colorado, 
Dee. 8, 1008, 

Serial No. 01073. 

DEPARTMENT (IF THE INTERIOR, 

1 mted States Land Office, 

W ai sai , W isconsin. August 5, 1908. 

b Johni W. Miller Register of the Cnited States Lund Otliee at 
Wausau. Wisconsin. having in charge life records of said office do 

,7.'.. C ‘ ml sl " 1 , «;<; o, 'ds slam that on June 17, 189:5. Leopold 
..uieimade Homestead hntr.v No. :!.!69 for the West <4 Northwest 
! Olid Northwest ' , Southwest '4 of Section 17. Town-diin 1(5 

North, Range1 West. Ill, l‘. M.. Wisconsin. .. that such entry was 

canceled by ( oinmissioncr s letter F dated March 24. bSiltj for 

Con man v . . " f ,lle WNeoiisIn Central Railroad 

JOHN W. MILLER, Register. 
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Petitioner’s Exhibit No. 9. 


Clenwood Springs, Colorado, 
Dee. 8. 1908, 

Serial No. 9-01073. 

In the l mted States Land Ofiiee at Clenwood Springs. Colorado. 

Leopold Hauer. Involving Homestead Lntrv No. 3309. for the 
We>t .. Northwest i, and Northwest H Southwest i , of Section 17 
1 ownsl,ip -In North. Range A West. 1th P. \L, Ashland. Wisconsin’ 
series, and Homestead Entry No. — for lot 7- the S F i , S \\ 1 / 
and 1,„ 9 Sec. I I and lot See 2:5. T . 4 X.. R. 9:5 W. 6 i>. M. ' x\J r 
* Mtion . i\ nl the Act of Congress approved May 39. 1908. 

State of Colorado. 

('minti / of (jnrfiehl, ss; 

Personally appeared before me. .1. F. Squire. Register Leopold 
Ratter. aged on vears. a resident of R. F. 1 ).. Ashland, Wisconsin 
«lto being Itrs duly sworn Recording to law. deposes and savs- ' ' 

1 hat be is the identical Leopold Bauer who. on June 17 1H9S 
"".d(t Homestead Entry No. 3:1(59. for the West >/, Northwest V.’ 
and Northwest V 4 Southwest % of Section 17, Township 46 North, 
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Range 4 West, 4th P. M., Ashland, Wisconsin, series. That he sub¬ 
mitted his final proof upon said Homestead Entry at Ashland, Wis¬ 
consin, on August 12, 1904. 

Deponent further states that he is the identical person who, on 
December 8th, 1908. made Homestead entry No. —, for lot 7; the 
S. E. !4 S. W. Yi and lot 9 Sec. 14 and lot 3 Sec. 23, T. 4 N. R., 
93 \\ . 0 P. M. under the provisions of Section Six of the Act of Con¬ 
gress approved May 29, 1908. 

Deponent states that he has in good faith complied with the laws 
and rules governing the location of his said Homestead Entry No. 
3309. made at Ashland. Wisconsin, and Homestead Entry No. —, 
made at (denwood Springs, Colorado, on December 8th, 1908, having 
met all the requirements as to occupation, residence, publication and 
submission of final proof as evidenced by papers submitted herewith 
and made a part of this affidavit. 

LEOPOLD BAUER. 


Subscribed and sworn to before me this 8th dav of December. 
1908. 

J. F. SQUIRE, Register. 


i 


Petitioner’s Ex hi hit No. 10. 


Glen wood Springs, Colorado, 
Serial No. 01073. 


Department of the Interior, 

United States Land Office, 

Glen wood Springs, December & th . 1908. 

Honorable Commissioner of the General Land Office. Washington, 
D. C. 

Sir: In the ease of the attached final Homestead Entry No. 
010 1 3, Homestead Entry No. 01073, by Leopold Bauer, made under 
Section Six of the Act of Congress approved May 29, 1908, we hereby 
certify that no protest or objections to said entry has at any time 
been made or filed in this office. 

Respectfully, 

J. F. SQUIRE, Register. 

W. E. WALLACE, Receiver. 


6—2323a 
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74 Petitioner’s Exhibit No. 11. 

4-309. 

Hlenwood Springs, Colorado, 
Dec. 8, 1908, 

Serial No. 01073-1. 

Homestead Proof—Testimony of Witness. 

Coder Act of April 19, 1901. 

Hilbert Johnson. Doing called as witness in support of the Home¬ 
stead entry of Leopold Hauer for \V. N. W. \\ & X. W. u g. \\ 
*4 Se<*. 1 i, 1 j). 40 X., H. 4 \\ ., testifies as follows: 

Due>. 1. \\ hat is your name, age, and post-otlice address? 

A ns. Hilbert Johnson, age 31 years; P. ()., Ashland, Wis. 

^iies. 2. Are you well acquainted with the claimant in this case 
and the land embraced in his claim? 

A ns. 1 am. 

Ques. 3. Is said tract within the limits of an incorporated town 
or selected site of a city or town, or used in any wav for trade or 
business? 

Ans. No. 

Dues. 4. State specifically the character of this land—whether it is 
timber, prairie, grazing, farming, coal, or mineral land. 

Ans. (mod farming land, clay loam. A little mixed timber. 

Dues. o. When did claimant settle upon the homestead, and at 
"hat date did he establish actual residence thereon? 

Ans. The first time I was at the homestead was in the fall of 1895, 
he was residing on the homestead at that time and had good substan¬ 
tial improvements. 

Dues. (>. I hue claimant and family resided continuously on the 
homestead since first establishing residence thereon 9 (If settler i< 
unmarried, state the fact.) 

Ans. He and family have resided continuously on the homestead 

since 189,) to my knowledge. He was married after settlin'* on tin* 
land. 

Dues. 7 For what period or periods has the settler been absent 
lrom the land since making settlement, and for what purpose: and 
if temporarily absent, did claimant’s family reside upon and culti¬ 
vate the land during such absence? 

Ans. Was not absent. 

Qufc*. 8. How much of the homestead has the settler cultivated, 
and tor how many seasons did he raise crops thereon 9 

Ans. About < acres cultivated. Crops every season since 1895 to 
my knowledge. 

Dues. 9. What improvements are on the land, and what is their 
value? 

Ans Frame house about 14 x 18 ft. Frame stable. Frame house 

fe° llt 3 vl f V Loff l)arn * C 1 V cken house - 7 awes cleared and 
fenced. \ alue of improvements about $500.00. 
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Ques. 10. Aie theie any indications of coal, salines, or minerals 

Of any kind on the homestead? (If so, describe what they are, and 

Mate whether the land is more valuable for agricultural than for 
mineral purposes.) 

Ans. Not that I know of. 

n.,v lMS Y 11 ' IK’!'? '"ortgaged, sold, or contracted to sell, 

<m\ portion of said homestead? 

Alls. Not to my knowledge. 

Ques. 12. Are you interested in this claim; and do you think the 
settler has acted in entire good faith in trying to perfect this entry? 

(Sign plainly with full Christian name.) 

GILBERT JOHNSON. 

I hereby certify flint the foregoing testimony was read to the wit- 

clsv rA'" '“‘"ik’subscribed and was sworn to before me this 12th 

AVis ° ’ ' ' !l1 " lv office at Ashland in Ashland County, 

« 

rs , . , , AUG. DOENITZ. 

I ' s ee note on fourth page.) 

(The testimony of witnesses must he taken at the same time and 
|*l, 1(0 and before (lie same officer as claimant’s final affidavit. The 
answers must he full and complete to each and every question asked 
and olheers taking testimony will he expected to make no mistakes 
m dates, description of land, or otherwise.) 

Petitioner's Exhibit No. 12. 

(4-369.) 

07013-2. 

Homestead Proof—Testimony of Witness. 

Under Act of April 19, 1904. 

( AH EL Solberg, being called as witness in support of the Home¬ 
stead entry of Leopold Hauer for W. V> N W Vi Sr N W V. S w 
W Sk-. 17. Tp. 4li N.. R. 4 W., testifies - as follows- ‘ /4 

Uues 1. What is your name, age, and post-office address? 

Ans. Card Solberg. Age 35 years. P. O. Ashland, Wis. 

Ques. 2. Are you well acquainted with the claimant in this case 
and the land embraced in his claim 9 
Ans. Yes. 

Ques. Ts said tract within the limits of an incorporated town 

or selected site of a city or town, or used in anv wav for trade or 
business? 

Ans. No. 

Ques. 4. State specifically the character of this land—whether it 
is timber, prairie, grazing, farming, coal, or mineral land. 
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Alls. A little timber, (‘lav A: sand soil, very fair farming land. 
Ques o W hen did claimant settle upon the homestead, and at 
\\h.it date did he establish actual residence thereon? 

Ans. In the fall of 1S<K> established residence at that time. 

Vues. b. Have claimant and family resided continuously on the 
homestead since first establishing residence thereon? (If settler h 
unmarried, state the fact.) v 

Ans. lie and family have resided continuously on the homestead 
Me was married after be settled on the land. 

fr ?"Ti V , 'Y r " lli " or in* the settler been absent 

f f " '\" ,v settlement, and for what purpose- and 

if temporarily absent. did claimant's family reside upon and c,titi¬ 
vate the land durinj; such absence? 

Ans. lie was not absent. 

Vr° S i ^ "'"''I 1 "f the homestead has the settler cultivated 

mu for how many seasons did he raise crops thereon? ’ 

One . "in ‘ ,'". rcs etdlivated crops every season since 1891. 
value?'' ' '' tmprovements are on the land, and what is their 

Ans. Frame house about 14 ,\ Is ft .. s t.,|,i,, v e 

. r * i».ir with additlo o r x ,h p ; fn c 

l‘>g burn nbonl lbx IS ft ji. iv j 1P( i r] - i x , , * 0 

7 Ou" "ur\ * f l‘ nwl <•( improvements $i40000 **' ' P ' 

Of L- 10 : AIV there an.v indications of coal, salines or minet-ds 

smie whe!h!-r , lhe < i.mr' ,C1 ' ,,? "[ s ',7 U 7 ril * "hat they are. and 

mineral purposes.) ' " a,,lc for *««ru iiltural than for 

Ans. Xo. 

. - »... 

Ams. Xo! to iii v knowledge 
Ans. i. Xo. •_>. T ,] 0 . 


,Si "" I’lf'idy with full Christian name.) 


CAKEL SOI.BEKd 


liSSat.... 

I Nee note on fourth page, j AUO. DOLXITJC. 

( I he teslimonv of witnesses mosi t.„ . .1 ... 

|dace and hefore the same ollieer a' il tinm I' f“i T? li -'" e " , " 1 
answers must be full and complete to e-ieb o l' . ‘'""’‘I'"- The 
mid oflicers Diking testimonv will i !- .1 question nsked. 

m dates, description of land, or otherwise 1 ^* C< " lakc " lis,i,k C s 
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Petitioner’s Exhibit No. 13. 
4-369. 

Homestead Proof—Testimony of Claimant. 


01073-3. 


Under Act of April 19, 1904. 

Leopold Hal er, being called as a witness in his own behalf in 
support of homestead entry. No. 3369. for W. i/> N W % & N W 
Va S. W. % Sec. 17. Tp. 46 N., R. 4 W. testifies 7 as follows: 

(^nes. 1 . \\ hat is your name, age, and post-office address? 

Ans. Leopold Bauer. Age 50 years. P. O. Sanborn, Ashland Co., 
Wis. 

Ques. 2. Are you a native-born citizen of the United States, and if 
so. in what State or Territory were you horn?* 

Ans. I am a naturalized citizen of the United States. 

Ques. 3. Are you the identical person who made homestead entry, 
No. 3369. at the Ashland. Wis. land office on the l* 2 th day of June. 
1893, and what is the true description of the land now claimed by 
you ? 

Ans. 1 am A the true description of the land is the W. U, N. W Va 
& x. w. 1 /j S. w. 1/4 Sec. 17 Tp. 40 N. R. 4 W. 

Ques. 4. When was your house built on the land and when did you 
establish actual residence therein? (Describe said house and other 
improvements which you have placed 011 the land, giving total value 
thereof.) 

Ans. About Nov. 1-1893. Established actual residence at that time. 
Frame house 14 x 16 ft. 2 windows. 1 door. Frame Stable about 
10 x 12 feet. New Frame house 10 x 24 feet. Story & half with ad¬ 
dition 10x10 feet. New log barn 16 x 18 feet. Ilav shed, chicken 
house, ice house. About 8 acres cleared &: fenced. Value of im¬ 
provements about $500.00. 

Ques. 5. Of whom does your family consist ; and have you and 
your family resided continuously on the land since first establishing 
residence thereon? (Tf unmarried, state the fact.) 

Ans. Was married after T took the homestead. Self & family re¬ 
sided continuously on the homestead. Still residing there. 

(^ues. 6 . For what period or periods have you been absent from 
the homestead since making settlement, and for what purpose; and if 
temporarily absent, did your family reside upon and cultivate the 
land during such absence? 

Ans. Have not been absent. 


* (In case the party is of foreign birth a certified transcript from 
the court records of his declaration of intention to become a citizen, 
or of his naturalization, or a copy thereof, certified bv the officer 
taking this proof, must be filed with the case. Evidence of natural¬ 
ization is only required in final (five-year) homestead cases.) 
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Quo. t. How much of (lie land have you cultivated each season, 
and for how many seasons have you raised crops thereon? 

Ans. *2 acres in 1804, added from one to two acres since, 8 acres 
now cultivated. Crops every season since 1804. 

Ques. 8. Is your present claim within the limits of an incorporated 
town or selected site of a city or town, or used in any way for trade 
and business? 

Ans. Xo. 

Ques. 0. W hat is the character of the land? Is it timber, moun¬ 
tainous. prairie, "razing, or ordinary agricultural land? State its 
kind and quality. and for what purpose it is most valuable. 

Ans. Farming lamb Soil loam, good quality. Some mixed tim¬ 
ber. Most valuable as farming land. 

Ques. 10. Are there any indications of coal, salines, or minerals 
of any kind on the land? (If m>. describe what they are. and state 
whether the land is more valuable for agricultural than for mineral 
purposes.) 

Ans. Xo. 

Ques. 11. Have you ever made any other homestead entry? (If 
so. describe the same.) 

Ans. Xo. Xonc before or since. 

Ques. 1*2. Have you sold, conveyed, or mortgaged any portion of 
the land: and if so. to whom and for what purpose? 

Ans. Xo. 

Ques. 13. Have you any personal property of any kind elsewhere 
than on this claim? (If.so. describe the same, and state where the 
same is kept.) 

Ans. Xo. 

Ques. 11. Describe by legal subdivisions, or by number, kind of 
entrv. and office where made, anv other entrv or filing (not mineral), 

made bv vou since August 30, 1800. 

• • * ’ • 

Ans. None. 

01073. 

(Sign plainly with full Christian name.) 

LEOPOLD BAUER. 


77 010734. 

I hereby certify that the foregoing testimony was read to th© 
claimant before being subscribed, and was sworn to before me this 
12 th day of August. 1004, at my office at Ashland in Ashland 
Countv, W is. 

AUG. DOENITZ, Register. 

[See note Mow.) 

Note.— The officer before whom the testimony is taken should call 

« 

the attention of the witness to the following section of the Revised 
Statutes, and state to him that it is the purpose of the Government, if 
it be ascertained that he testifies falsely, to prosecute him to the full 
extent of the law. 
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Title LXX.—Crimes.—Cli. 4 . 

8 ec. 5392. Every person who, having taken ail oath before a 
competent tribunal, officer, or person, in any ease in which a law of 
the L nited States authorizes an oath to be administered, that he will 
testify, declare, depose, or certify truly, or that any written testimony, 
declaration, deposition, or certificate by him subscribed is true, will¬ 
fully and contrary to such oath states or subscribes any material mat¬ 
ter which he does not believe to be true, is guilty of perjury, and shall 
be punished by a line of not more than two thousand dollars, and by 
imprisonment, at hard labor, not more than live years, and shall, 
moreover, thereafter be incapable of giving testimony in any court 
of the 1 nited States until such time as the judgment against him is 
reversed. (See § 1750.) 


(Endorsed:] 4-300 
inal Application No. — 
-, Register; - 


Homestead Proof. Land Office at —. Orig 
. inal Certificate No.—. Approved: - 


Receiver. -f!5. 


N 
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Petitioner’s Exhibit No. 14. 

I inal Affidavit Required of Homestead Claimants. 

Act May 29, 1908. 

Section — of the Revised Statutes of the United States. 

I, Leopold Hauer, having made a Homestead entry of the W. 
t’ \ ^ ^ - Vi M . 14 Section No. 17 in Township No. 40 

of Range No. 4 \\ . 4 P. M., subject to entry at Ashland Wisconsin 
under section No. 2289 of the Revised Statutes of the United States, 
do now apply to perfect my claim by virtue of section No. 6 Act 
Ma} 29, 1908, and for that purpose do solemnly swear that I am a 
naturalized citizen of the United States; that 1 have made actual set^ 
tlenient upon and have cultivated and resided upon said land since 
^ i ember, 1893, to the present time; that no part of 

said land has been alienated, except as provided in section 2288 of 
the Re\ ised Statutes, but that 1 am the sole bona fide owner as an 
actual settlei, that 1 will bear true allegiance to the Government of 
the L nited States, and, further, that 1 have not heretofore perfected 
or abandoned an entry made under the homestead laws of the United 
States. 

(Sign plainly with full Christian name.) 

LEOPOLD BAUER. 

do hereby certify that the above affidavit 

J 1 f* mm.- 


I, 


of 


-• uu Herein cermy mat ttie above affidavit 

was si, W r " e <] ami sworn to before me this 8 th day of December, 
1908, at my office at Glemvood Springs in Garfield County, Colorado 
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No. 1*205. 

Petitioner’s Exhibit No. 15. 


Lnited States of America: 


Glen wood Springs, Colorado 
Dee. 8, 1908, 

Serial. No. 01073. 


I>e il Lememhered. Th.ii on this Kith dav of September in tl.e 
lear of our Lord one thousand nine hundred and two and 
"I tlie Inde|iendeuee ol the 1 nited States the 127th Leopold B luer 

Our Z, l 7V' lnlV "I>!—d before ff Kit 

to I • .V, !' ° ' S< ''T'" *«>'• Ashland County, and applied 

S( t ,. e " *’ il ' ,l "i"ed to heeonte a Citizen of the United 

sNatts. and the said Leopold Bauer having, more than two years 

.{•O, made declaration ol his intended application as aforesaid in the 
nannet and lorn, prescribed in an Act of Congress entitled “An 
A t U establish an uniform rule of Naturalization, and to repeal 

swished', 

a&sz&rxz tctssr.* n ? 

I’ll lit el|* S( 1 1' * *' 1 ' * *' V ^ 'll 'T" 1 ’'" the' Const it utjoi7 of'7he 
l nittd State.*, and well disposed to the nnh.r .... i i • 

I ie same; am 1 the said applicant declaring on oath before tile Cmirt 

hat he w II support the Constitution of ,|„. Cited States md that 

he doth ahsolutely and entirely tvnoui.ee and adjure all all,Li- me 

and fidelity to every foreign Prince, Potentate, State or Sovereign 

cilEITiimS; . . . .... 

., ^. n V thereof. I have hereunto affixed niv Ipiml -...1 

• St ‘ i ' 1 Ashland, this 20th day of Sep, n | e v ,r of 

our Lord one thousand nine hundred ami two , ,,1 r 'i, 
pendence of the United States the 127u! " ,e Inde ' 

^ Eu " 1 J. YDEHSTA1), 

Clerk of Court. 

79 State of Wisconsin, 

Clerk s Office, Circuit Court, 

Ash land Count i/, ss: 

I, Thomas Upthegrove, Clerk of said Circuit Court ,t, i i 
certify, that I have compared the within cony w.T lb "‘ a 

tiial* d a ‘ e ° f . . . J-’Pold Bauer, ^w ,, offi’e^and 

thereof. 6 """ “ “ ^ ,ra, ‘*^‘ **"*»•■ and of tl* wh^ 


Walter l. fisher, sec’y of the interior. 49 

In Testimony Whereof, I have hereunto set my hand and affixed 
the seal of said Court, this eighth day of August, A I) 1908 

t SEAL -] THOMAS UPTHEGROVE, Clerk. 

-, Deputy Clerk. 
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Petitioner's Exhibit No. 10. 

01073-12. 


Affidavit that Notice mix Dotted on Land and Remained Potted 
Duriny the hut ire Period of Publication. 

State of Colorado, 

( ounty of Rio Blanco, xx: 

John M. 11 ulett, being duly sworn according to law, deposes and 
says that he was present on the loth day of December, 1908, when 
a copy of the following notice was posted in a conspicuous place on 
a board nailed to a post upon the land described therein, as follows: 

A otice for Publication. 

Glen wood Springs, Colo., Land Office, 

December 8, 1908. 

(^nn.v%l S . her ^iv give,, tlla , t U T' 1 ' 1 BiUler - <»f Ashland, Ashland 
Counn, State of Wisconsin, has tiled m this office his application to 

enter under the provisions of Section six of the Act of Congress an- 
proved May 29, 1908, the following described land, viz: Lot 7‘ the 
southeast quarter of the southwest quarter and lot 9 of section 14 
and lot o of section 28, township 4 north, range 98 west 0th P. M. 

Any and all persons claiming adversely the lands described, or 
desiring to object because of the mineral character of the land or 
for any other reason, to the disposal to applicant, should file their 
affidavits of protest in this office on or before the 2nd dav of Feb¬ 
dec24-ju„28. J. F. SQUIRE 

0 Reyixtcr. 

That said notice remained posted in a conspicuous place on the 
land described therein from the loth day of December, 1008, to the 

“ 8 , r J } ° J . anua . r - V > l 909 - all( l 'hiring the whole of the period of 
publication of said notice in the Routt County Courier. 

JOHN M. HULETT. 

Subscribed and sworn to before me this 8th day of February 1909 

by the above-named person, to me personally known; and I herebv 

certify that the foregoing affidavit was read to him before his name 
was subscribed thereto. 

My commission expires —. 

Colorado*] J ‘ Hay ’ United States Commiss 'oner, District of 

HENRY J. HAY, 

U. S. Commissioner. 

7—2323a 12-01073. 




oO 


I XITfcD STATES of AMERICA EX REL. REX R. JONES V9. 


81 


Petitioner’s Exhibit No. 17. 


Proof of Publication. 01073-11. 

State of Colorado, 

County of Routt: 

Charles Tenny being duly sworn, on oath says: that he is the 
Managing Editor of the Routt County Courier, a weekly newspaper 
printed and published in the Town of Craig, in the County of 
Routt and State of Colorado, and having a general circulation in 
said County, that tlie notice which is hereto attached is a true copy, 
has been published in said weekly newspaper and not in a supple¬ 
ment, for 0 consecutive issues, in the regular and entire issue of 
every number of the paper during the period and times of publica¬ 
tion; that the first publication in said paper was in the number 
bearing date ot the *24 day of Dec., A. 1)., 1908, and the last number 
bearing date of Jan. 28, A. D., 1909. 

Cl IAS. TENNY. 


Subscribed and sworn to before me this 29 dav of Jan. A. D., 1909. 
I seal. J W ALTER SPENCE R, 

Notary Public. 

My Commission Expires Sept. 4, 1910. 


A otice for Publication. 

Glen wood Springs, Colo., 

Land Office, December 8, 1908. 

Notice is hereby given that Leopold Bauer, of Ashland, Ashland 
County, State of Wisconsin, has tiled in this otiiee his application to 
enter, under the provisions of Section six of the Act of Congress 
approved May 29, 1908, the following described land, viz.: Lot 7; 
the southeast quarter of the southwest quarter and lot 9 of section 14 
and lot 3 of section 23, township 4 north, range 93 west, 0th P. M. 

Any and all persons claiming adversely the lands described, or 
desiring to object because of the mineral character of the land, or 
for any other reason, to the disposal to applicant, should tile their 
affidavits of protest in this office on or before the 2nd day of Feb- 
ruarv, 1909. 

J. F. SQUIRE, 

Register. 

dec. 24-jan. 28. 


82 Petitioner’s Exhibit No. 18. 

Non Coal Land. 

Notice for Posting in Land Office. 

Glen wood Springs, Colo., 

Land Office, Dec. 8, 1908. 

Notice is hereby given that Leopold Bauer, of Ashland, Ashland 
County, State of Wisconsin, has filed in this office his application to 
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enter, under the provisions of Section Six of the Act of Congress ap¬ 
proved May 29, 1908, the following described land, viz: lot 7; the 
south east quarter of the south west quarter and lot 9 of section 14 
and lot 3 of section 23, Township 4, North, Range 93 west, 6th P. M. 

Any and all jx*rsons claiming adversely the lands described, or 
desiring to object because of the mineral character of the land, or for 
any other reason to the disposal to applicant, should file their affi¬ 
davits of protest in this office, on or before the 2nd dav of Feb., 1909 

J. F. SQUIRE, Register. 

Register & Receiver: 

There is no protest filed in this office against the validity of the 
within entry. M. D. MoENTRY, 

Chief Field I)iv. 

14-01073. 
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P. T. 


(lienwood Springs, Colorado, 
Dec. 8, 1908. 

Serial No. 01073. 


Notice for Potttiny in Land Office. 

Glknwood Springs, Colo., 

Land Office, Dec. 8", 1908. 

Notice is hereby given that Leopold Bauer, of Ashland, Ashland 
County. State of \\ isconsin, has filed in this office his application to 
enter, under the provisions of Section Six of the Act of Congress ap¬ 
proved May 29, 1908. the following descril>ed land, viz: lot 7: the 
south east quarter of the south west quarter and lot 9 of section 14 
and lot 3 of section 23. Township 4, North, Range 93 west, 0th P. M. 

Any and all persons claiming adversely the lands described, or 
desiring to object because of the mineral character of the land, or 
for any other reason to the disposal to applicant, should file their 
affidavits of protest in this office, on or before the 2nd day of Feb 

1909 - J. F. SQUIRE, Register. ” 
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Glen wood Springs, Colorado, 
Feb. 16, 1909. 

Serial No. 01073-13. 
Receipt No. 28739. 

Petitioner s Exhibit No. 19. 

4-196. 


Homestead. 

Land Office at Glenwood Springs, 

Colorado, February 1 6th, 1909. 

Final Certificate No. 01073. 

Application No. 01073. 

t It is hereby certified That, pursuant to the provisions of Section 
No. 2291, Revised Statutes of the United States, Leopold Bauer of 
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Ashland, Wisconsin, lias made payment in full for The Lot 7, the 
S. K. Va of the S. W. y 4 . Lot 9, See. M and Lot 3, of Section No. 23 
in Township No. 4 North, of Range No. 93 West, of the Oth Prin¬ 
cipal Meridian, containing 194.10 100 acres. 

Now, therefore, he it known. That on presentation of this certifi¬ 
cate to the Commissioner of the Heneral Land Office, the said Leo¬ 
pold Bauer shall he entitled to a patent for the tract of land above 
described. 

4. F. SQUIRE, Heyisler. 

Allowed by circular of June 11, 1008. 

Relief of settlers upon Wisconsin Railroad lands. 

28-230. 

233. P. R. 28 1909. 

Final Certificate No. —. 

Homestead Application No. —. 

Land Office at-. 


8,1 


—. 1 —. 


Sec. —, Town. —, Range —. 

Noted at frnin. lid. 3309—Ashland Wis.— Sec. 17_10 N._1 W 

\ ol. 3—158. 

Approved-, 1—. 


Division —. 

Patented-. I—. 

Recorded. \ ol. —. page —. 


SB Petitioners Exhibit No. 20. 

U. H. M. Department of the Interior, S. W. W. 

Washington, Feb. 21, 1910. 
Address only the Secretary of the Interior. E—2540. 

P. T. W. C. (). L. 

Ex Parte Leopold Bauer. 

Appeal—Affirmed as modified— 
“P” Cdenwood Springs— 
01073. 

[Stamp: | Received. (4. L. O.. Feb. 25. 1910. 

The Commi ssioner of the (leneral Land Office. 

Sir: This case involves the construction of section six of the act 
of M ;, . v -9. 1908 (35 Stat.. 405), passed for the relief of certain 
homestead entrymen who settled on railroad lands in Wisconsin, and 
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is before the Department on appeal from vour office decision of No¬ 
vember 26, 1900, holding for cancellation final homestead entry 
made under said act. embracing lot 7, S. E. *4 8. W. Vt and lot 9 
of Sec. 14, and lot 3 of Sec. *23, T. 4 N., R. 93 W., containing 164.10 
•acres, Ulcnwood Springs. (Colorado, land district. 

The facts are as follows: Under departmental order of Octolier ‘22, 
1891. effective November 2. following, all lands in the Ashland, Wis¬ 
consin. land district, under withdrawals heretofore made and held 
for indemnity purposes under the grants for the benefit of the Chi¬ 
cago. St. Paul. Minneapolis and Omaha Railway Company, 
87 were “restored to the public domain and opened to settlement 
and entry under the general land laws.” 

•Tune 12, 1893. Hauer made homestead entrv. No. 3369, at Ash¬ 
land. Wisconsin, for the W. V> N. W. V 4 . and N. W. V 4 S. W. %, 
Sec. 17, T. 46 N.. R. 4 W.. containing 120 acres, said tracts being 
a portion of those restored by the above mentioned order. The Su¬ 
preme Court in the case of Wisconsin Central Railroad Company v. 
Forsythe (159 U. S.. 46). bv decision rendered June 3, 1895, deter¬ 
mined that the lands involved belonged to the Wisconsin Central 
Railroad Company, and Hauer’s entry was. accordingly, held for 
cancellation by your office letter “F” of November 13, 1895. and 
was. pursuant to notice and order to show cause, served on Bauer on 
November 26. 1895, finally canceled March 24. 1896. The fees and 
commissions paid on this entrv were ordered refunded December 10. 
1904. 


May 29, 1908. the act referred to was passed. Section 6 of which is 
as follows: 


That all qualified homesteaders who, under an order issued by the 
band Department bearing date October twenty-second, eighteen hun¬ 
dred and ninety-one. and taking effect November second, eighteen 
hundred and ninety-one. made settlement upon and improved anv 
portion of an odd-numbered section within the conflicting limits of 
the grants made in aid of the construction of the Chicago. Saint Paul. 
Mil meapolis and Omaha Railway and the Wisconsin Central Railroad 
and were thereafter prevented from completing title to the land so 
settled upon and improved by reason of the decision of the Supreme 
Court in the case of Wisconsin Central Railroad Company against 
Forsythe (one hundred and fifty-ninth United States, page forty- 
six), shall, in making final proof upon homestead entries made for 
other lands. !>e given credit for the period of their bona fide residence 
upon and the amount of their improvements made on the lands for 
which they were unable to complete title. In the event that 
88 any entryman entitled to the benefits of this Act, shall have 
died the right to make such second entry shall inure to his 
surviving widow, and if there be no widow living then to his minor 
child or children, if any. in the manner hereinbefore provided: Pro¬ 
vided. That no such person shall be entitled to the benefits of this 
Act who shall fail to make entry within two years after the passage 
of this act: And provided further. That this act shall not be consid¬ 
ered as entitling any person to make another homestead entry who 
shall have received the benefits of the homestead law since being pre- 
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vented, as aforesaid, from completing title to the lands as aforesaid 
settled upon and improved by him. 

On the date of the passage of this act a contract was entered into 
by which Bauer agreed to sell to one B. B. Jones all his right, title 
and interest in and to the lands — which lie. Bauer, might become 
entitled under said act: on December 8. 100S. admittedly pursuant to 
said agreement, there was filed in the local land office at Glenwood 
Springs. ( olorado. application in Bauer’s name to enter, as a home¬ 
stead. the tracts of land in that State heretofore described, with which 
there were submitted certain so-called proofs to the effect that Bauer 
had esaldished residence on the land in Wisconsin and continued to 
reside upon and improve the same from the year 1808. upon the filing 
nf which, together with certain additional evidence respecting publi- 
cation of notice, etc., the local office at Glenwood. on February 10. 
1000, issued final certificate Xo. 01078. reciting that the entrv was 
allowed under instructions contained in the circular of June 0.1008. 

Your office decision under consideration holds that Bauer did not 
make the entrv of the Colorado lands for his own use and 
benefit, but for the benefit of .Tones pursuant to the contract 
i eferred to: that he never established or maintained residence 
on the land in Colorado and never cultivated the same: that he wa* 
not entitled to credit for any residence maintained upon the Wiscon- 
>m bands beyond the date of receipt by him of notice of the can¬ 
celation of the entrv thereof because of conflict with the railroad 
claim, a period of less than three years. 

5 on further held that Bauer was not authorized bv the Act of May 
_J. 1ft08 supra, to make second entrv. and. having exhausted hi< 
original homestead right by the entry made in Wisconsin, notwith¬ 
standing such entrv was canceled for illegal it v. he must relv upon 
s °nie other act such as that of Februarv 8. 1908 (85 Stat,. O') and 
as he had not complied with all the requirements of the homestead 
law while holding the Wisconsin entry, his agreement with Jones, 
executed before he. Bauer, had made application for the lands here 

involved, was in violation of the homestead act and rendered his 
entry invalid. 

fn elaborate briefs and upon oral argument it is strenuously con¬ 
tended that your conclusions are erroneous 

Tho purpose of the net of May 20. 1008. was to place the home- 
steaders therein specified m the same situation, relatively, as to other 
lands upon which they should make entrv within the prescribed 
period as they, up to the time of the Supreme Court’s decision had 
assumed they occupied with reference to the lands held to l>c 
included within the limits of a railroad grant. 

H.i homesteader on the Wisconsin lands had, prior to act¬ 
ual knowledge that the assumption that he had settled upon govern¬ 
ment land was erroneous, so far complied with all the requirements 
of the homestead law as to have acquired a vendible interest had the 
land belonged to the United States, it might well be .said that the 
right vested in lmn by the Act of May 20. 1008 would be transferable 
to the same extent as his interest in the homestead would have been 
Bauer, however, did not make entry of the Wisconsin lands untii 
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June 12, 1898; the decision in the Forsythe case was 
3, 1895; and on November 20, 1895 he received fo 


rendered June 
formal notice to 

•how cause why his entry should not he canceled because of conflict 
with the claim of the railroad company. It further appears that lie 
thereafter purchased the land from the railroad company and has 
continually, from the time of his original settlement, resided thereon. 

That Hauer could not maintain bona fide residence upon the Wis¬ 
consin land within the terms of the act of May 29, 1908 after No¬ 
vember 20, 1905, the date of the formal notice to him of the fact that 
said land did not belong to the United States, would seem to be clear; 
because, while before that time, he and the government were laboring 
under the mutual mistake that his acts in conformity with the re¬ 
quirements of law were all tending to establish title as against the 
government, after that date he knew the land belonged to the 
91 railroad company, and that, no matter how long lie might 
continue to reside thereon, or to what extent he might im¬ 
prove it, he could never acquire title under the public land laws. I 
am, therefore, of opinion that Hauer was entitled to credit or allow¬ 
ance for residence maintained on the Wisconsin land only from the 
date of his entry June 12, 1893 to the date that he received notice of 
the order holding his entry for cancelation, November 20, 1895. 

No importance is attached to the fact that in 1904 (eight years 
after the Wisconsin entry had been canceled) Hauer appeared before 
the local land office at Ashland, Wisconsin, and submitted what he 
termed final proof on his Wisconsin entry, for the reason, among 
others, that the latter office then had no jurisdiction in the premises. 

It is only necessary to a determination of this case to decide that 
Bauer is not entitled to credit for residence on the Wisconsin land 
beyond November 26, 1895; that on said date he had not completed 
such a period of residence as would, if accompanied by appropriate 
cultivation and improvement, have vested him with a vendible interest 
had tl ic land belonged to the government; that the Colorado entry 
here involved was made pursuant to an agreement contrary to the 
policy of the homestead laws, was not in his own interest, and is void. 

To the extent above indicated the Department is in accord with the 
views expressed in your decision, and the same is affirmed. The 
papers are herewith returned. 

Very respectfully, 


FRANK PIERCE, 

First Assistant Secretary. 
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Petitioner’s Exhibit No. 21. 

Department of the Interior, 

Washington, 1). C., Apr. 25, 1910. 

Before the Secretary of the Interior. 

K.\ I’lirlp; Invohinjr i|„. .\|»|.lictitinn of .. . H.uer to Enter 

l ndcr the J revisions of Section <>. Act of May 29. 1908, 100 Acres 

nlCiml in the (ilemvoo,! Spring. Colorado, Land District' and 
“tiler Similar Applications. 

Motio n. 

Now comes Leopold I inner. Iiy li. |i. Jones. Iiis Attorney, and 
tieicox mines the llonnrnhle Secretary of the Interior to siispend 
nml withhold action in tlie above styled case, for a period of sixty 
nays, and tor fjmtind for such motion respectfully submits the foi- 

I lie above styled case is a test ease, involving but one material 
point or proposition of law. i. e.. tlie const ruction of Section Six 
oi tne Act of ( undress approved May 2!). 190,S. 

The construct inn placed upon tlie Act of Congress aforesaid, by 
the Department, server to defeat the intent and purpose of the law 
involved, and to deprive the beneficiaries thereof, of the remedy 
and relief given and intended to be given them by Congress. 

I pon the lendition of the Secretary.* decision aforesaid, and on 
i ‘i, ‘ *V " ,m> ws,s "di-oduced in Congress, a Resolution (II. 

7 , s ; ](>A) I»I»erly construing the law involved in this case, and 
declaring m substance and m effect that the Secretary’s decision of 
February 21. 1910. did not properly construe the law involved. 

n - Iaich lo. 1910. the Resolution aforesaid received the unani¬ 
mous favorable report of the Committee on Public Lands to whom 
the same was referred for report. 

On April 4. 1910. the Resolution aforesaid was passed bv the 
House of Representatives. um] at tlie (lute of this motion is now 
pending before the Doited States Senate. 

98 In view of the foregoing, it is obvious that it would be 

. . manifestly unjust to hastily declare the Secretary’s adverse 
decision final, and proceed to cancel the pending entry. 

It is therefore respectfully prayed that for the purpose of en¬ 
abling \our petitioner to have a reasonable opportunity to receive 
from Congress the relief denied to him bv vour Department, an 
order be issued by your Department suspending action on the pend¬ 
ing entry and test case for a period of sixty days. 

Respectfully submitted. 

LEOPOLD BAUER. 

By B. B. JONES, HU Attorney. 
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94 Union Calendar No. 151. 

ITonse of Representatives. 

01st Congress, 2<] Session. Report No 766 

Resurvey of Certain Townships in Wyoming. 

March lo, 1010.—_Committed to the Committee of the Whole 
House on the State of the Union and ordered to he printed. 

submitteci'the following ’ ^ > he Public Lands, 


Report. 

[To accompany II. .1. Res. No. 1 (»4.] 

re ZhTt im mH* * T'Vo t, 1 10 . I . >ll,),1( ' La . n<ls - h) whom was referred the 
•>Q iqVw ( -ii", . f- 1(,4) ( *V" stn,ln S r section <> of the act of May 

"h ins' i i T11 ip' son tV" 1 u . u,horlzl I "K ,h o resnrvey of certain town- 

i ! le k . a ? ° a,| d for other purposes,” report the 

same back with the recommendation that it do pass. 


95 Petitioners Exiiirit No. 22. 

Union Calendar No. 151. 

hist Congress, 2d Session. 

II. J. Res. 104. 

[Report No. 700. j 

In the House of Representatives. 

March 5, 1010. Mr Taylor, of Colorado, introduced the follow- 
lng jomt resolution; which was referred to the Committee on the 
I ublic Lands and ordered to he printed. 

March lo, 1010. Committed to the Committee of the Whole 
House on the state of the l nion and ordered to he printed 

Joint Resolution 

Construing section six of the Act of May twenty-ninth nineteen 
hundred and eight, entitled “An Act authorizing a msurvey of 

certain townships m the State of Wyoming, and for other pur¬ 
poses. r 

l-n'i.od^r 1 , h V‘,' e Scnate ; ln<1 House of Representatives of the 
l mted States o America in Congress assembled, That in computing 

the time for which credit .shall be given to the homestead settler^ 
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their widows or minor heirs, under the provisions of section six of 
the Act of May twenty-ninth, nineteen hundred and eight, entitled 
“An Act authorizing tlie resurvey of certain townships in the State 
of Wyoming, and for other purposes.” credit shall he given for the 
full period of actual residence upon the lands to which they were 
unable to complete title: Provided. That such credit shall 
9b not extend beyond the date of judgments in ejectment against 
such settlers rendered bv the courts. 


Sec. 2. That the limitation of time in which second entries may 
be made under section six of the Act aforesaid shall be extended 


for the period of twelve months from the date of the passage of 
this resolution. 


[Endorsed:] Union Calendar No. 151. 01st Congress, 2d Session. 

II. J. Res. 1(>4. | Report No. 7(515. | Joint Resolution construing 

section six of the Act of Mav twentv-ninth. nineteen hundred and 

«. 


eight, entitled “An Act authorizing a resurvey of certain townships 
in the State of Wyoming, and for other purposes.” By Mr. Taylor, 
of Colorado. March 5, 1010.—Referred to the Committee on the 


Public Lands and ordered to be printed. March 15, 1910.—Com¬ 
mitted to the Committee of the Whole House on the state of the 


Union and ordered to l>e printed. 


97 Petitioner's Exhibit No. 23. 

Department of the Interior. 

Washington, I). C., Jul- 8, 1910. 

Before the Secreturv of the Interior. 

Ex Parte: Involving the Application of Leopold Bauer (Final 
Entry No. 01073) to Enter under Section Six. Act of May 29th, 
1908, One Quarter Section of Land in the Olenwood Springs, 
Colorado, Land District. 

Motion. 

Comes now Leopold Bauer, by B. B. Jones, his attorney, and 
hereby moves the Honorable Secretary of the Interior for a read¬ 
judication of his pending entry above described, and for grounds 
for such motion, respectfully submits the following 

Statement. 

On May 29, 1908, An Act of Congress, “For the relief of settlers 
upon Wisconsin Railroad Lands” was approved, Section Six of 
which is as follows: 

“Sec. 0. That all qualified homesteaders who, under an order 
issued by the Land Department bearing date October twenty-second, 
eighteen hundred and ninety-one, and taking effect November sec¬ 
ond, eighteen hundred and ninety-one, made settlement upon and 
improved any portion of an odd-numbered section within the con- 
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fllcti"pc limit* of (lie grants nm.lo in nid of the construction of the 
Chicago Saint 1 mil. Minneapolis and Omaha Railway and the Wis¬ 
consin Central Railroad, and were thereafter prevented from com- 
p etuiK title to the land so settled upon and improved bv reason 
of the decision of the Supreme Court in the ease of Wisconsin Cen- 
tral Railroad Company against Forsythe (One hundred and fiftv- 
nintli 1 mted States, page forty-six), shall in making final proof 
upon homestead entries made for other lands, be given credit for 
ie period of their hona fide residence upon and the amount of 
heir improvements made on the lands for which they were unable 
o complete title In the event that any entrvman entitled to the 
benefits of this A<-t shall have died, the right to make such second 
entry shall mure to Ins surviving widow, and if there be no widow 
mug then to his minor child or children, if anv, in the manner 
hereinbefore provided: Provided. That no such person shall be en¬ 
titled to the lienefit* of this Act who shall fail to make entry within 
wo years after the passage of this Act: And provided further, That 
tins Act shall not he considered as entitling any person to make 
another homestead entry who shall have received the benefits of the 
homestead law since being prevented, as aforesaid, from completing 
' ° him” " n< S aS !| f" resf, bl settled upon and improved by 

98 ,°" Rcocmber 8. 1908, Leopold Ratter, one of the benefici¬ 
al ar , ,e i ,lle remedial net aforesaid, in person applied at the 

(demvood Springs, Colorado. Land Office to enter, and did enter 
one ouarter section of land, and submitted thereon his final proof 
affidavits duly corroborated by two witnesses, and acknowledged 
August 12 1904 before the Register of the United States Land 
< Mice tit Ashland, Wisconsin, showing continuous residence, culti- 
isdS'V"! ""P r, ’ v einent of his Wisconsin entry from November 1, 

n .,°" pvember 20 1909, the Commissioner of the General Land 
Office held said final entry for cancellation, and upon appeal, the 

. ecretarv of the Interior held, upon a construction of the remedial 
act aforesaid, as follows: 

. \Tn!%o nSe i<ido (, l'o^ i!'° < ‘°V;':l r " , ' tion Section Six of the Act 
f May -9, 1908 (0.) Stilt,, 40o), passed for the relief of certain 

homestead entrymeu who settled on Railroad lands in Wisconsin 

and is before the Pepartnient on appeal from your office decision’ 

of November 20 1909, holding for cancellation final homestead entry 

If a homesteader on the Wisconsin lands had, prior to actual 
knowledge that the assumption that he had settled upon Govem- 
ment land was erroneous, so far complied with all the requirements 
of the homestead law as to have acquired a vendible interest had 
the land belonged to the I mted States, it might well be said that the 
right vested in Inn. by the Act of May 29. 1908, would be trans¬ 
ferable to the same extent as his interest in the homestead would 
have been Bauer however, did not make entry of the Wisconsin 

lenO* "',"t Jl 'o e iah- 1893 \T he d t cision in the Forsythe case was 
rendered June 3, 189.) : on November 26, 1895, he received formal 
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notice to show cause why his entry should not be canceled because 
of conflict with the claim of the Railroad Company, * * * 

I am therefore of opinion that Hauer was entitled to credit for 
allowance for residence maintained on the Wisconsin land only 
from the date of his entry. June 12. 1898, to the date that he received 
notice of the order holding his entrv for cancellation November 26 
1895, * * * ' 


It is only necessary to a determination of this case to decide that 
Hauer is not entitled to credit for residence on the Wisconsin land 
beyond November 26. 1N9.>; that on said date he had not completed 
sue!, a period ol residence as would, if accompanied bv appropriate 
cultivation and improvement, have vested him with a vendible in¬ 
terest had the land belonged to the Covernment. 

I here apparently being a conflict of views as to the proper con¬ 
struction of the Act of May 29. 1908. passed for the relief of these 
particular settlers. Congress, on June 25. 1910, construed Section 
Six of said Act. by House Joint Resolution 164. approved on 
99 the date last named, which said Resolution is as follows: 

“Resolved by the Senate and House of Representatives 
of the 1 nited States of America in Congress assembled. That in 
computing the time for which credit shall be given to the home¬ 
stead settlers, their widows or minor heirs, under the provisions of 
section six of the Act of' May twenty-ninth, nineteen hundred and 
eight. entitled ‘An Act authorizing the resurvey of certain town¬ 
ships in the State of Wyoming, and for other purposes,’ credit shall 
be given for the full period of actual residence upon the lands to 
which they were unable to complete title: Provided. That such 
credit shall not extend beyond the date of judgments in ejectment 
against such settlers rendered by the courts. 

Sec. 2. That the limitation of time in which second entries may 
be made under section six of the Act aforesaid shall be extended for 
the period of twelve months from the date of the passage of this 
resolution.” 

In explanation of the necessity for such legislative construction, 
reference may Ik* had to Report No. 720 of the Senate Committee 
on Public Lands. 

Section Six of the Act of May 29. 190S, as now construed by 
Congress, so far as the same relates to the pending entry, would 
therefore read as follows: 

“Sec. 6 . That all qualified homesteaders who, under an order 


issued by the Land Department, bearing date October twenty-second, 
eighteen hundred and ninety-one. and taking effect November sec¬ 
ond. eighteen hundred and ninety-one. made settlement upon and 
improved any portion of the odd-numbered section within the con¬ 
flicting limits of the grants made in aid of the construction of the 
Chicago. Saint Paul. Minneapolis and Omaha Railway and the Wis¬ 
consin Central Railroad, and were thereafter prevented from com¬ 
pleting title to the lands so settled upon and improved by reason 
of the decision of the Supreme Court in the case of Wisconsin Cen¬ 
tral Railroad Company against Forsythe (One hundred and fiftv- 
ninth United States, page fortv-six) — (and Leopold Bauer was ad- 
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mittedlv one of the persons coming within the class above named)— 
shall. in making final proof upon homestead entries made for other 
lands. Ik* given credit for the full period of actual residence upon the 
lands to which they were unable to complete title: Provided, That 
such credit shall not extend beyond the (late of judgments in eject¬ 
ment against such settlers rendered by the Courts.” 

Under the Departmental construction of Section Six of the Act 
of May *29. 1908. dated February 21, 1910. vour movant is given 
credit for residence, cultivation and improvements on his Wisconsin 
entrv from June 12. 1890. until November 26, 1895 only; 
100 although the Department very properly held that the claim¬ 
ant would have been vested with a “vendible interest” if the 
same view could then have been entertained by the Department 
which has since been finally and authoritatively announced by Con- 
gress in House Joint Resolution No. 164. above quoted. 

Under the recent construction of the law by Congress, which has 
been approved by the President, your movant must now he given 
credit for the performance of the homestead duties upon his Wis¬ 
consin entry as shown by his proofs from June 12. 1898. until May 
15. 1899. which is the date of judgment in ejectment against him 
rendered by tlx* Circuit Court of Ashland County, Wisconsin, in 
favor of the Wisconsin Central Railroad Company, as is shown by 
certificate of the Clerk of said Court attached hereto and made a part 
hereof. 


For the reasons above stated, the readjudication of the case is now 
prayed conformably to the resolution of Congress approved June 25, 
1910. and it is further prayed that the Secretary may order his said 
decision of February 21. 1910. recalled and vacated and the pending 
final entry passed to patent. 

Respect full v submitted. 

LEOPOLD BAUER, 

Bv B. B. JONES. His Attorney. 


101 State of Colorado, 

fit}/ and County of Denver, ss: 

B. B. Jones, being duly sworn, deposes and says: 

That he is the attorney for the above-named claimant, and that 
this motion is filed in good faith and not for the purpose of delay, 
hut solely and only that substantial justice may Ik* done in the 
premises. 

B. B. JONES. 


Subscribed and sworn to before me this 7th day of July, 1910. 

[seal. | ELSIE M. SUTHERLAND, 

Notary Public. 

My commission expires August 13, 1911. 


102 State of Wisconsin, 

County of Ashland, w?.’ 

I, Thomas Upthegrovc, Clerk of the Circuit Court of the County 
and State aforesaid, do hereby certify that it appears from the 






62 UNITED STATES OF AMERICA EX REL. BEN B. JONES VS. 

records and files of my ollice tl. ,i „ judgment i„ ejectment was 

i» •. ,• • *'• P* Hi favor of (ho Wisconsin Central 

I* . ln “" ( IJ'I'I iigainst l.copold Ihmer involving the fol 

,‘i" ,", K 'Ic'cnlied hind W. 2. N. W. y * X. W. ./, s \\ U l ( , on 

!" "hereof I hove hereunto set mv hand and allixcd the 

•" . .■ ... «SHS 

f . TIIOMAS ITTIIKOROYK. 

' lrrl ' ( >rr,nf r "»r'. AM, him/ Count,,, HV/vomjwm. 


PKTITIoX Kit’s Kxiiiuit No. -j 1 


Is. II. M. 


S. W. W\ 
G. B. G. 
G. B. O. 

I ^Kl’AltTMKXT OK TIIK I NTKItlt >11, 

W asiiixotox. S, ,,(< nt/nr, 1!). 1 < > J (> 


• \«l<h(- only (ho Soon4arv of (ho Interior. 

E-*2o40. 

R. T. W\ C. 

I's.x Carlo Lkokoi.i) Bakkr. 
Mohon for Heritor. 


Glen wood Springs. 
0107:5. 


[Stamp: | Received. ({. R. ()., Sop. 20. OK) 


The Commis^ionor of tho General Land (')flic-o. 

.Y'V,.™* !• “ ! ! - l! nUnriicv on hchalf of | C o- 

0 1 IV 'In,? t . . <«f I'cliruarv 21 

h-!' cmiccllaltoii a final homcsfead entry .mule in 

i v“"w 7^;' l !!m y r '»" k ‘r s0<,, h'n fi of',he act of 

0. Sc,: i t ami Lot 2.'Seia 2d ’| '4 x" R $,Vn W- 1 * 
land district. Colorado. ’ ' ‘ ^ ” (,Iemvo(Hl ‘ S pnn-s 

.ml','' V" T ..... .W.ic.1 

f .r ^xrr»TOS 743 i 

' ..... *..sAh! 

104 . ' Jll"/' 11 Tn 1 ' 1 ''"! homesteaders who. under an order issued 

by the Land Department hearing date October twenty-second 
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eighteen hundred and ninety-one. ami taking effect November sec¬ 
ond, eighteen hundred and ninety-one, made settlement upon and 
unproved any portion of an o<Id-numbered section within the con- 
llictmg limits ot the grants made in aid of the construction of the 
Chicago, Saint Caul, Minneapolis and Omaha Railway and the Wis¬ 
consin Central Railroad and were thereafter prevented from com¬ 
pleting title to the land so settled upon and improved by reason of 
the decision of the Supreme Court in the case of W isconsin Central 
Railroad Company against Forsythe (one hundred and lifty-ninth 
United States, page forty-six), shall, in making tinal proof upon 
homestead entries made for other lands, he given credit for the period 
ol their bona lide residence upon and the amount of their improve¬ 
ments made on the lands for which they were unable to complete 
title. * * * Provided, That no such person shall he entitled to 

the benetits of this Act who shall fail to make entry within two years 
after the passage of this act. * * * 

In the decision under review it was held, in substance, that the 
purpose of section 0 ot said act was to place persons within the de¬ 
scriptive terms thereof in the same relative position as to other lands 
which they might enter within the prescribed period as they, up to 
the time ot the Court s decision in the case of said Railroad Company 
against borsythe, had assumed they occupied with reference to the 
lands settled upon within the railroad grants, and it was further 
held: 

(Syllabus) * * * 

\\ here prior to actual knowledge that the land he had settled upon 
was not subject to homestead entry the homesteader had so far com¬ 
plied with the law as to have acquired a vendible interest in the 
land if it had been subject to such entry, the right conferred upon 
him by the act of May 2b, 1908, would he transferable to the 
lOo same extent as his interest in the land settled upon would 
have been; but any attempted transfer of such right by one 
who had not prior to such knowledge sufliciently complied with the 
law to acquire a vendible interest, confers no right upon the pur¬ 
chaser, and an entry allowed under such attempted transfer, in the 
name of the homesteader but in the interest and for the benefit of 
the transferee, is void. 

It is admitted that the entry in question was made in the interest 
of B. B. Jones, the said Bauer having, previous to that time, assigned 
all his rights under said act of May 29, 1908. to Jones. 

On the record as presented to the Department upon the appeal, and 
upon which the decision under review was rendered, no new question 
of law or fact is raised, and nothing suggested which would justify 
reopening the case. The attention of the Department, however is 
directed to a Joint Resolution which appears to have been approved 
by the President of the United States June 2~>, 1910. “Construing 
sectmn -ix of the Act of May twenty-ninth, nineteen hundred and 
eight, and which reads as follows: 


Resolved l>v the Semite and House of Representatives of the 
l nited States of America in Congress assembled. That in computing 
the time for which credit shall he given to the homestead settlers 
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their widows or minor heirs, under the provisions of section six of 
the Act of May twenty-ninth, nineteen hundred and eight, entitled 
An Act authorizing the resurvey of certain townships in the State 
ol Wyoming, and for other purposes,” credit shall he given for the 
lull period of actual residence upon the lands to which tliev wore 
unahle to complete title: Provided, That such credit shall not extend 
heyond the date of judgments in ejectment against such settlers 
rendered hy the courts. 

• -• 1 hat the limitation of time in which second entries 
may he made under section >ix of the Act aforesaid shall he 
extended for the period of twelve months from the date of the passage 
of this resolution. ^ 

It i> contended that this Joint Resolution was intended to validate, 
and does validate, the class of entries here in question. Of this it 
will he enough to say that under date of June *2A. 1010. the same dav 
this resolution was approved hy the President, it received the consid- 
eratmn of this Department, and in a communication of that date 
addressed to the President, the Secretary of the Interior expressed the 
mcw that if it were the purpose of the Joint Resolution to validate thi< 
«->nd Mimlar entries it signally failed in that purpose*. In the course 
of that letter it was said : 

It is well known to thi> Department that Mr. Jones wa< lar-elv 
instrumental m securing the pa-age of the Resolution under con¬ 
sideration presumably, with an idea that it would validate his con- 
!a<*t^ with the \\ lsconsin settlers above referred to. If this Resolu- 
lion would have Hint effect. I conlil not loo stronglv recommend that 
I l-o vetoed |„ „,y opinion. however, no such effect eonhl he eiven 
to the Resolution for the reason that the section of the act of 1 DOS 
amended thereby. would merely |>erinit the croditinu of residence 
"l.’o" ly""estea.l entries made for other lands.” and in the makim- 

;""1 I'^f 1 ’"K V f ' ml ' ;l " en,rv ,llp homesteader would he required 

to show that such entry was.. in and for his own exclusive benefit 

and not m the interest of another. 1 

r.eeause of the fact that this Department -lid not report upon the 
Resolution while pendin-; before Congress. I have thought it advisable 

eo, ". 1 ,?''l "' ,'i 'i" ' - «»«1 as I helive the act of 1 <M)s as 

constiued in the decision ot February 21. 1010. went as far as relief 

' .Mended. T therefore reeoininen-1 that the Resolution do 

not receive your approval. " "a 

10- <1. r ( )l ' f " r1,u ‘ r consideration this Department is still of ot-inion 

that the entry in question was invalid when made: that it 

• t ','VA 11 0,1 IV Sil,,, Toint Resolution: that it was ma-le 

ni fra.,,1 of the pnhhe land laws, and that it can no, he pei'mitted t 

The motion for review is denie-1. and the papers are herewith 
transmitted for the files of your office. Herewith 

Very respectfully. 

FRANK PIERCE. 

First Assistant Secretary. 
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Petitioner’s Exhibit No. 25. 
E-2540. 


Secretary Department of the Interior, 
Received Oct. 7, 1910. 

Department of the Interior, 

Washington, I). C. 

Before the Secretary of the Interior. 


Ex parte. E-2540. 

Involving the Application of Leopold Baler (Final Entry No. 
01073), to Enter under Section Six, Act of May 29th. 1908. One 

Quarter Section of Land in the dlemvood Springs. Colorado, Land 
District. 

Motmn. 


attorney, and 


Conies now Leopold Bauer, by P>. B. Jones, hi: .. 

hereby moves the Honorable Secretary of the Interior for a personal 
consideration and review of the Departmental decision of September 
19, 1910, in the above styled case and in support of such motion, 
most respect!ullv submits the following 


Axxignment of Error. 


First. Error in failing to give to House Joint Resolution No. 1(54 
(Public Resolution No. 40) approved June 25, 1910, the consider¬ 
ation, force ami effect due a solemn declaration of Congress as to its 
intent and the interpretation of its law. 

Second. Error in arguing that “The Act of 1908 as construed in 
the decision of February 21. 1910. went as far as relief should be 
extended after Congress had specifically and in mandatory terms 
extended further relief. 

I bird. Error in failing to decide the pending case upon the ex¬ 
isting law at the date of the decision. 

I'ouitil. Error in assuming and acting upon a presumption that 
Congress enacted and the President approved a meaningless senseless 
and whollv useless resolution. 


I'ifth. Enoi of fact in holding that the entrvmnn either pre¬ 
viously to his entry, or at any other time “assigned all his rights 


under said act of May 29. 1908.” 

109 Sixth. Error in failing to give and allow the entryman 
that same right of alienation to which he was properly held 
to have been entitled. 

Seventh. Error in holding that the alienation of the land* entered 
by Bauer under Section 6 of the Act of Mav 29. 1908. was in viola¬ 
tion of any law, rule, regulation or prior decision of the Department 
9—2323a 
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Eighth. Error in not holding affirmatively that the alienation by 
Hauer of the lands embraced in his final entry made under Section 
0 of the Act of May 29, 1908, was lawful and within his well defined 
legal rights under the statutes; under the decisions of the Honorable 
Secretary of the Interior and the State ami Federal Courts. 

Ninth. Error in not applying to the case at bar the law which has 
been affirmed and re-affirmed by your Department, and by the State 
and fedeial (hurts, authorizing alienation alter title has been earned 
bv compliance with the law. 

lentil. Error in not substituting for the Departmental construc¬ 
tion of I*ebruary 21, 1910, the Congressional construction of June 
25, 1910, and in not proceeding to adjudicate the case at bar under 
such construction of the law. 

Eleventh. Error in adhering to the previous holding of the De¬ 
partment that I he entry in question was invalid when made; that 
it was not validated by said Joint Resolution: that it was made in 

fraud of the 1 ublic Earn! Laws, and that it cannot be permitted to 
stand.” 

l\\elfth. Error in failing to readjudicate the pending entrv in 
the light of the new legislation aforesaid. 

I hirteenth. Error in not allowing the pending entrv and instruct¬ 
ing'the issuance of patent thereon. 

Statement. 

foi a statement of the facts in this case reference is praved to the 
printed brief tiled bv appellant: See Pages 5 to -J9 thereof.' inclusive. 


Argument. 

1 nder the construction of Section (> of the Act of Mav 29. 1908 
as announced by Departmental decision of February 21. 1910 Hauer 

iin n aS £ m ‘ n n < * r f , V t for ( ‘ om l ,Iiam * e uil,i i'H <>f the’provisions of 
no he Homestead Law. iron, the -late of Ids original entry until 

tin date <d the Supreme Court Decision in the ease of Wis¬ 
consin Central Railroad ..pane vs. Forsvlhc. (159 C s 4<D and 

under such eonstruetion if Bauer was not entitled to ni.v further 

credit, then the principle of law as laid down bv the Department i 
not questioned but is sound, i. e. ' ''H'-utinent is 

"Where prior to actual knowledge that the land he had settle.,] 
upon was not subject to homestead entry the homesteader had so 
far t(implied with the law as to have acquired a vendible interest in 
te land, if it has been subject to such entrv, the right conferred 
upon Inn. by the Act of May 29, 190S. would he transferable alien 

have Wn.” *'"* " ,ntere " in lnl '«’ titled upon — 

It was for the reason that the Department so construed the law 
as to allow- a credit for compliance with the Homestead Laws onlv 
until the date of the Supreme Court decision aforesaid that Coii 
gress corrected such construction (See Report of Senate Commhtee 
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on Public Lands No. 7*20 herewith attached), and passed House 
Joint Resolution No. 164, Public Resolution No. 46, which provides 
as follows: 

“Resolved by tbe Senate and House of Representatives of the 
I nited States of America in Congress assembled, That in computing 
the time for which credit shall be given to the homestead settlers, 
their widows or minor heirs, under the provisions of section six of 
the Act of May twentv-ninth. nineteen hundred and eight, entitled 
‘An Act authorizing tbe resurvev of certain townships in the State 
of Wyoming, and for other purposes,’ credit shall be given for the 
full period of actual residence upon tbe lands to which they were 
unable to eomplete title: Provided. That such eredit shall not ex¬ 
tend beyond tbe date of judgments in ejectment against such set¬ 
tlers rendered by tbe eourts. 

Sep. 2. That tbe limitation of time in wbieh seeond entries may 
be made under Section six of tbe Act aforesaid shall be extended 
for tbe period of twelve months from tbe date of the passage of this 
resol uti on.” 

Therefore, applying tbe same sound principle of law to the case 
as announced by your Department in decision of February 21. 1010, 
but allowing Bauer and other similar entrvmen eredit for “the full 
period of actual residence upon tbe lands to which they were 
111 unable to complete title: Provided, that such eredit shall not 
extend beyond tbe date of judgments in ejectment against 
such settlers rendered bv the courts” (which date is shown by the 
record to be May 15. 1800). we find the correct statement of the law 
to be 


Where prior to tbe date of judgments in ejeetment against such 
settlers rendered by tbe eourts. tbe homesteader had so far complied 
with tbe law as to have acquired a vendible interest in the land if it 
had been subject to such entry, tbe right conferred upon him by the 
Act of May 20, 1008, would be alienable to the same extent as his 
interest in tbe land settled upon would have been. 

Bauer’s original homestead entry was made June 12. 1808, and 
under tbe law be must now be given credit for the performance of 
tbe homestead duties shown by bis proofs to have been performed 
up to tbe date of bis ejectment under judgment of the court, which 
latter date is shown by tbe record to be May 15, 1800, or a period of 
five years and eleven months after entry and settlement, at which 
time Bauer tendered final proof which was not accepted, not because 
of its insufficiency but solelv because of the inability of the Govern¬ 
ment to patent the land to him. 

At the time of executing his final proof filed in the ease at bar 
(August 12. 1004). Bauer bad not alienated or attempted to alien¬ 
ate any portion of tbe land originally entered by him and he so 
testified. The record shows that it was not until four years after 
the execution of his final proofs, and nine years after he would have 
acquired a vendible interest in his original homestead had the land 
belonged to the Government, that Bauer attempted to alienate the 
lands which he he had completely earned, and he had a perfect, 
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absolute, and legal right so to do. That right has never been here¬ 
tofore denied by vour Department, but on the contrary has 
112 been repeatedly affirmed and reaffirmed in decisions of your 
Department and of the Courts entirely too numerous to 
mention, but among which may be found the following: 

Gar lick v. The State of California. 1 L. D. 494; C. P. Cogswell, 

3 L. D. 23; Morfev v. Barrows. 4 L..D. 135; A. M. Sherman, et al., 

4 L. ]). 544: V. S. v. Copelaml. 5 L. D. 170; Thomas Nasli, 5 L. D. 
HON; Young v. Arnold, 5 L. D. 701 ; Ilonora Mahony. 6 L. P. 606; 
Fritz Schenock. > L. D. 3HN; Instructions, 11 L. D. o3H; Wisconsin 
Central K. R. Co.. 12 L. D. 1S5; Axford v. Shanks, 13 L. D. 292; 
Circular. 15 L. |). 536; Maher v. Ilollinsrake, 22 L. D. 575; Inn- 
man v. Northern Pacific B. K.. 2N L. I). 95; Carl II. Leopold, 36 
L. D. 193; 

(juinhy v. Yollan. 104 Wall. 420; Clements v. Warner, 24 How. 
394-397: Myers v. Croft. 13 Wall. 291 : V. S. v. Detroit Lumber Co., 
200 F. S. 321-333; Knight v. Leary. 54th Wis. 459; Lovell v. Wall., 
et ah. 31 Fla. 73; Newkirk v. Marshall. 3.»th Kalis. <<; Thrift v. 
Delanev. HO Cal. INN; Coleman v. McCormick. 3< Minn. 179; l . S. 
v. Detroit Timber A' Lumber Co., 131 Fed. HHN; l . S. v. Budd, 144 
C. S. 154; Mel.nng v. Steen, et al.. 3*2 Fed. 373; Lamb v. Davenport. 
N5C. S. 307: 

To he denied his lawful right of alienation as aforesaid would 
deprive the beneficiary of the remedial act of May 29, 1908. of the 
privilege of exercising the right conferred upon him by such legisla¬ 
tion. 

The case at bar C a tot case*, hut it is submitted has never yet 
been adjudicated in the light of existing law. In the denial of 
motion for read judication of the pending entry the Department saw 
fit to quote from a recommendation made to the President for a 
veto of House Joint Resolution No. 1H4. Notwithstanding, such 
recommendation apparently did not receive the favorable considera¬ 
tion of the President, as hi* approved the Resolution as passed by 
Congrcr^s. whereupon the same became operative as an existing law. 
In such recommendation thcopinion was expressed that the resolution 
of Congress aforesaid, did not have the effect of validating the aliena¬ 
tion 1»v Bauer of the lands which he had completely earned by a 
full compliance with the law. No Resolution was or is necessary to 
validate a lawful act authorized by Statute and defined by 
1 13 the Courts. See pages 60 to S3, inclusive of the printed brief 
filed hv appellant. Only by depriving the settlors of credit 
for compliance with the Homestead Law for the full period of five 
vears under original entry, could they be deprived of their legal 
right of alienation which was otherwise assured them under the law 
and decision of both your Department and the Court. Because they 
were so deprived by Departmental decision of February 21. 1910. 
Congress, in mandatory terms by Resolution approved by the Presi¬ 
dent said that the settlers: 

“Shall he given credit for the full period of actual residence upon 
the lands to which they were unable to complete title, provided that 
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mh li ci0(1 it shall not extend l>eyon<l the dates of judgments in eject- 
nient against such settlers rendered by the Courts” and 

at no time during the twelve months in which the ease at bar has 
been pending before your Department has an attempt been made to 
adjudicate or determine the period of time for which Hauer must be 
gi\cn credit under the Congressional interpretation of the law. The 
leeoijl on this point has never been assailed and upon its considera¬ 
tion Hauer must be given credit for a period of five vears and eleven 
months, or more than a sufficient period to have fully complied with 
all oi the provisions of the Homestead Law. and to have acquired bv 
opei at ion of law the alienable right which he attempted to exercise. 

Notwithstanding, your Department in its Decision of September 
Id 1910, in apparent disregard of House Joint Resolution No. 161, 

I nblie Resolution No. -16. adhered to its former decision and held’ 
the entry of Bauer to he invalid when made, not validated by said 
Joint Resolution, and made in fraud of the Public Land Laws. No 
authority is assigned for such a determination. No reason is at¬ 
tempted to he given as to why the entry is alleged to he 
111 invalid, and no explanation can he given or authority of 

law cited, showing such entry to he in fraud of the Public 
Land Laws. 

I he Departmental decision, tin* review' of which is now asked of 
the Honorable Secretary is inequitable. It is a reversal of all prece¬ 
dent and a reversal of the Departmental action in numerous eases 
ni\ol\ing the rights of others of the homestead settlers who were 
beneficiaries of tin* remedial act of April P). 1904. (of which sec¬ 
tion six of the Act of Ma\ 29, 190<S, is a substantial reenactment) 
and, indeed, is a reversal of the proper action of the Department in 
a portion of the eases involving second entries made under Sec¬ 
tion 6 of the Act of May *29, 190S; See pages 11, 12. 13 20 and *>1 
of the printed brief filed by the appellant in the case af bar and 
upon such former correct determination of their rights and inter- 
pietation of tin* law, the settler did. and had a right to rely 

The Honorable Secretary in an unreported decision of September 
L>. 1910. quoted with approval the language of the Circuit Court 
District of Oregon, in the case of' United States v. The Dalle^ 
Military Road, et ah. 41 Fed. Rep., 493. 501 : 

“Whatever is inequitable as between man and man in their deal¬ 
ings with each other should also be deemed inequitable between the 

l mted States and those with whom they condescend to deal under 
like circumstances.” 

It i* respectfully submitted that the Departmental decision of 
September 10. 1010. m the case at bar is not only inequitable as 

between man and man. but unjust, unfair, and actively injurious 
to your appellant. " 

The Honorable Secretary has recently appropriated said 
llo that the people have a right to relv upon the good faith of 
the Government and its duly appointed officers. Thev have 
a nght to believe that their legal rights will be protected and that 
the Secretary of the Interior will do justice. The object of this 
motion for re\iew T is to request the Honorable Secretary to save to 
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Leopold Bauer and other similar entrvmen whose rights are in¬ 
volved in the determination of this test ease, the legal rights granted 
them by Congress, and which it is believed the Honorable Secretary 
will, upon review, grant them. 

As to the authority of yonr Department to reconsider the case at 
bar and grant tin* relief prayed, the Supreme Court of the United 
States has said: 

“It is obvious: it is common knowledge, that in the administra¬ 
tion of such large and varied interests as are entrusted to the land 
department, matters not foreseen, equities not anticipated, and which 
are therefore not provided for hy express statute, must sometimes 
a»i>e. and therefore that tin* Secretarv of the Interior is given that 
superintending and supervising power which will enable him in the 
face of these unexpected contingencies to do justice.*' 

See Knight v. United States Land Association (142 U. S 101 
ISl). (|noting from the language of the same court in the case of 
William v. T mted States (148 U. S.. ."14. 021). 

It is therefore respectfully prayed that the Honorable Secretarv 
upon a careful consideration of the legal rights and equities of 
your petmoner. may cause the Departmental decision of September 
M I.Ml . to he recalled and vacated: and in accordance with the law 
and with simple justice, give to vour petitioner the privilege of 
exercising the rights which he has acquired: and that the pending 
entry may he ordered allowed, approved and patented. 

Respectfully submitted. 

LEOPOLD BAUER. 

By B. B. JONES', 

Ihs Attorney. 

lid District of Colvmbia. 

U/L/ of II nsJti,iyton. 88: 

Before me Charles I.. Smith „ Notary Public within and for the 
1 "". 1 ‘ ustriel aforesaid. personally appeared R. R. .Tones, who 
niter being hist duly sworn deposes nnd states that he is the attorney 
lor Leopold Bauer, tlie petitioner above named: that the foregone' 
motion for review is not filed for the purpose of delay but that sub¬ 
stantial justiee may he done. 

B. I?. JONES. 

Subserihed and sworn to before me this tith day of Oetober. 1910. 

CHARLES L. SMITH, 

Xotarif Public. 

My commission expires April 6th. 1014. 
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' Petitioner's Exhibit No. 25. 

Department of the Interior, 

Washington, Oct. 20, 1910. 

Copy. 

E-2540. 

Ex Parte Leopold Bauer. 

Petition Invoking the Supervisory Authority of the Secretary of 
the Interior—Denied.—‘T” Glen wood Springs 01073. ' 

Petition Invoking the Super vixory Authority of the Secretary of the 

Interior. 

This case is again before the Department on the petition of 
Leopold Bauer invoking the supervisory authority of the Secretary 
, the Interior and asking a reconsideration of'the Department’s 
decisions of February 21, and September 19, 1910, denying his 
right to acquire title to lot 7, the S. E. 4 S'. W. /4, ami'lot 9 of 
Sec 14 and lot 3 of Sec. 23, T. 4 N, K. 93 \V„ Cdemvood Springs, 
Colorado, laiid district, under a homestead entry made on December 
8, 1908. 

118 Lnder departmental order of October 22, 1891 effective 
November 2, following, all lands in the Ashland, (Wis¬ 
consin land district, under withdrawals theretofore made and held 
tor indemnity purposes under the grants for the benefit of the 
Chicago, 8t I aul Minneapolis and Omaha Railway Company were 
restored to the public domain and opened to settlement and entry 
under the general land laws. .June 12, 1893, Bauer made home- 

in ^'l^T Vv 9 |f , A ir lam h Wi ~"’ fw 120 acres of land 
, be ,V’ If K ' '' ■’ ', U1< 1 , ract l,ei "K a portion of the land 

■ ostmcd by the above-mentioned order. The Supreme Court, in the 
case of Wisconsin Central Railroad Co. v Forsythe (159 TT K 
340) by decision rendered June 3, 1895, determined that the lands 
involved belonged to the Wisconsin Central Railroad Company ami 
Bauer s entry was accordingly held for cancellation by the General 
band Office, November 13, 189o, and, pursuant to a notice and 
order to show cause, served on Bauer November 2fi, 1895, said entry 
was finally canceled March 24, 1896. The fees and commissions paid 
on this entry were ordered refunded December 10 1904 

provided • i °" ° f ° f May 29 ’ 1908 < 3r> Stat., 465), it was 

That all qualified homesteaders who, under an order issued bv the 
Land Department bearing date October twenty-second, eighteen hun¬ 
dred and ninety-one. and taking effect November second eighteen 
hundred and ninety-one, made settle- upon and improved any nor- 
tion of an odd-numbered section within the conflicting limits of the 
grants made in aid of the construction of the Chicago, Saint Paul 
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Minneapolis and Omaha Railway and the Wisconsin Central 
119 Railroad and were thereafter prevented from completing title 

to the land so settled upon and improved bv reason of the 
decision of the Supreme Court in the ease of Wisconsin Central 
Railroad Company against Forsythe (one hundred and fifty-ninth 
l mted States, page forty-six), shall, in making final proof upon 
homestead entries made for other lands, he given credit for the 
period of their lnnia lide residence upon and the amount of their 
improvements made on the lands for which they were unable to 
complete title. In the event that any entry mail entitled to the 
benefits of this act. shall have died the right to make such second 
entry shall inure to his surviving widow, and if there be no widow 
living then to his minor child or children, if anv. in the manner 
hereinbefore provided: Provided. That no such' person shall be 
entitled to the benefits of this act who shall fail to make entrv 
within two years after the passage of this act: And provided further, 

I hat 11 1 i> act shall not be considered as entitling any person to 
make another homestead entry who shall have received the benefits 
°f ll, <‘ homestead law since being prevented, as aforesaid, from 
completing title to the lands as aforesaid settled upon and improved 
by him. 

On the date of the passage of this act a contract was entered into 
by which Bauer agreed to sell to one B. B. Jones all his right, title, 
and interest in and to the lands to which he. Bauer, might become 
entitled under said act. and on December 8, 1908. admittedly in 
pursuance to such agreement, there was filed in the local land office 
at Glenwood Springs. Colorado, an application in Bailor's name to 
enter, as a homestead, the tracts above described in the Glenwood 
Springs land district, at which time there were also submitted cer¬ 
tain so-called.proofs to the effect that Bauer had established residence 
on the land in \\ isconsin and had continued to reside thereon and 
improve the same from the year 1K98; upon the filing of which, 
together with certain additional evidence respecting the pub- 
120 lication of notice, etc., the local office at Glenwood Springs 
on February pi. 1909. issued final certificate No. OfOT.V 
reciting that the entry was allowed under the instructions contained 
m the circular of June ft. 1908. 

The Commissioner of the General Land Office in his decision of 
November 20. 1909. held that Bauer did not make the entry of 
( olorado lands for his own use and benefit but for the benefit of 
Jones, pursuant to the agreement referred to; that he never estab¬ 
lished nor maintained residence on the land in Colorado, and never 
cultivated the same: that he was not entitled to credit for any resi¬ 
dence maintained upon the Wisconsin lands beyond the date of 
receipt by him of notice of the cancellation of the entrv thereof be¬ 
cause of conflict with the railroad eonipanv. a period of less than 
three vears. 

An appeal haying been taken to the Department from the com¬ 
missioners decision it was held in the decision of Februarv 21 1910 
that Bauer was not entitled to credit for residence on the'Wisconsin 
land beyond November 20, 1895; that on that date he had not com- 
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S "n- a P erio<I °f residence ns would, accompanied bv appro¬ 
priate cultivation and improvement, have vested in him a 'vendible 
in erect had the land belonged to the government: that the Colorado 
entry was made pursuant to a contract contrary to the policy of the 
homestead laws and was accordingly void (:!8 1,. O., 406) 

In n motion hied by Bauer for review of the Department’s 
decision ol hebniary 21. 1010, attention was directed to a 

reads ^forC: !l|,PrOVW by ,he l>r0! ‘ i,,ent J '" lp 1910, which 

T J W| '» computing the time for which credit shall he given to 
the homestead settlers, their widows or minor heirs, under Uie nro 
visions of section six of the Act of May twentymintl , neleen lain 
lied and eight entitled "An Act authorizing the res,nwev d eerta . 
ownshtps m the State of Wyoming, and for other purpose ” ere 
shall he given |or the f„ period of actual residence upon the lands 
o wlndi the\ were unable to complete title' Provided l 

cre.h, shall not extend beyond the date ,1,1, , 

against such .settlers rendered by the courts. ejedment 

St-.c 2. Ilia, the limitation of time in which second entries mav 
be made under section six of the Act aforesaid shall be extended for 

resolution 11 '' e fr ° m ,lle (hU ‘ «'f 'be passage of this 

It was contended that this joint resolution was intended to vali¬ 
date, and did validate, the class of entries of which ,1 , , 

Bauer was one. Respecting this contention it wt held bv 

YS , i ; ,, 7l ' tS < e< ' ls "’" September 19, 1910, that on '.June 2 , 

f •!" ne ' lay , °!' U«e resolution was approve,1 bv the 

1 resident, it received the considerati.. the Department ,„,i ;,V , 

communication of that <late addressed to the Pres dent i q 
exures^od tlio V W w* u 1 IeM(,( nt, tlie Secretary* 

^ 

"ith the Wisconsin settlers, above referred to- ibu if' i 

strongly recommend its veto, fi, in the optilmiff' , < °1 1 P V U, ° 
no such eflect. could be given to the resolution t . ,i° l ‘l ,a,(nu ‘nt, 
the section of the act of 1908 amended bv tl’ic'n. 't 6 , reaso " th ff 
merely permit the crediting of residence "in.on 1™° "° u . ld 

made for other lands,” and in the making and nerfIctl.T^r e ". tneS 
entry the homesteader would be required to show t /' f i' a " 

another^ 6 f0r ^ W “ ,,W ' ive ^ in the hiteres't S 

ssr - lL * =s.rif&-ft 

" “ '.TSi* ,b ' ««i,« 
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consideration to the joint resolution approved June 25, 1910; that 
it was the purpose of such resolution to validate the entry in ques¬ 
tion, and the Department had no authority to disregard the solemn 
declaration of Congress. As to the authority of the Department to 
reconsider the case and grant the relief prayed, reference is made to 
the decision of the Supreme Court in the case of Knight v. United 
States Land Association (142 U. S., 101, 181), quoting from the 
language of the same court in the case of Williams v. United States 
(148 U. S., 514, 521), wherein it was said: 

128 It is obvious, it is common knowledge, that in the admin¬ 
istration of such large and varied interests as are entrusted 
to the Land Department, matters not foreseen, equities not antici¬ 
pated and which are therefore not provided for by express statute, 
may sometimes arise, and therefore the Secretary of the Interior is 
given that superintending and supervisory power which will enable 
him in the case of these contingencies to do justice. 

In disposing of this case it is proper to note that Congress has 
three times legislated respecting the homestead settlers on the lands 
found to belong to the Wisconsin Central Railroad Company. The 
first act was passed April 19, 1904 (88 JStat., 184) ; the second was 
the act of May 29, supra, and the third was the joint resolution of 
June 25, of the present year. 

In none of these laws is authority granted to homestead settlers 
to exchange the lands entered by them in Wisconsin for other lands 
ot the l nited States. It is simply provided that in making home¬ 
stead entries of other lands the entry limn shall be entitled to credit 
tor the time spent and improvements made on the Wisconsin lands. 
By the joint resolution of June 25, this is held to mean that settlers 
should be entitled to credit for such residence maintained after the 
decision of the Supreme Court was rendered until they were actually 
ejected on the suit of the railroad company. 

The homestead law not only requires a person seeking its benefits 
to settle upon, cultivate, and improve the land entered, but at the 
end of seven years the entryman is required to submit proof of his 
residence, cultivation and improvement, at which time he is 
124 also required to pay certain fees and commissions fixed bylaw. 

The making of this proof and the payment of these fees and 
commissions are as much required by law as is the residence upon 
the land involved. The record in this case shows that Bauer, while 
he may have resided upon the land and cultivated the same for more 
than five years, nevertheless lie did not attempt to make any final 
proof of such compliance until long after his Wisconsin entry had 
been canceled. The proof attempted to be made by Bauer in the 
year 1904 before the Ashland, Wisconsin, office, was without any 
legal effect whatever because at that time his entry had been can¬ 
celed, the land had been awarded to the railroad company, and the 
register and receiver at Ashland had no jurisdiction whatever over 
the subject-matter. 

As stated above, the acts passed by Congress for the relief of the 
Wisconsin settlers gave them certain benefits and privileges in con¬ 
nection with making homestead entries for other lands. The home- 
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stead entryman is required to make oath that the entry he makes is 
jor his own exclusive use and benefit and not for the purpose of specu¬ 
lation, and that lie has not directly or indirectly made, and will not 
make, any agreement or contract in any way or manner with any 
person, corporation or syndicate, by which the title which he mav 
acqune from the government of the United States shall inure in whole 
or in part to the benefit of any person except himself. The home- 
steader is also required to personally examine the land en- 
l-o tered. The record in this case shows that Bauer could not 
make the affidavit required of homestead entrymen at the time 
ot presenting his application at Glen wood Springs land office, for the 
lands m question. lie had made an agreement with Jones wherebv 
Jones was to acquire absolute title to the land entered upon the pay¬ 
ment of $200. The nonmineral affidavit made in support of the entry 
was not made by Bauer, and it appears from an affidavit executed bv 
Jnm that he knew; nothing at all about the character of the land for 
which he made his application. 

The reference to the Supreme Court decision in the case of Knight 
v. I mted States Land Association, supra, is without force, because 
Congress has seen fit. to legislate respecting the subjectrmatter of this 
case and it is presumed that in so legislating Congress has granted all 
the benefits to which it believes the settlers are entitled. Tf Congress 
had intended to authorize the exchange of the lands and grant a mere 
scrip right, as is claimed by the petitioner, suitable and plain lan¬ 
guage to that effect would have been employed. The matter having, 
therefore, been specially considered by Congress and a measure of 
relief granted, this Department is bound therebv and ^ without 
authority to grant further equitable relief. 

1 he joint resolution of .Tune 25. is not a meaningless, senseless and 
wholly useless resolution, as argued in the motion, because it spe- 
0lfi ™lly authorizes this Department to recognize residence 
1 the Wisconsin lands up to the date of the ejectment of 
the settlers therefrom, and it also extends the time during 
which the benefits of the act of May 20, 1008, mav be acquired for 
one Year from the date of the joint resolution. 

The entire matter considered, the petition must be denied 

( Si £ ned ) K. A. BALLINGER, Secretary. 

526 Petitioner’s Exhibit No. 27. 


Department of the Interior, Washington. D. C. 

Before the Honorable Secretary of the Interior. 

Ex parte. Docket E.-2540. 

Involving the Application of Leopold Bauer to Enter under Provis- 
ions of Section fi. Act of May 20. 1008, Lot 7, the S. E./4 of the 
K Y\. '4, and Lot 0 of Section 14, and Lot 8 of Sec. 28, Twp. 4 N., 
Rge. 98 W., in the Glen wood Springs, Colorado, Land District. 

Motion for Review in the Light of New Evidence. 

Now comes Leopold Bauer by B. B. Jones, his attorney and moves 
the Honorable Secretary of the Interior for a reconsideration and re- 
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view of the Department decision dated October *20, 1010, in the above 
entitled cause, and for ground for such motion respectfully submits: 

That the Departmental decision of October 20, 1910. was predicated 
upon an erroneous statement ot facts in that in said decision it is 
stated: 

“ The record in this case shows that Hauer, while he may have re¬ 
sided upon the M isconsin land and cultivated the same for more than 
live years, nevertheless he did not attempt to make any final proof of 
such compliance until long after.” 

W hile it is stated in the Departmental decision of October 20, 
1910, that no attempt was made to make final proof or pay 

127 the final fees until long after the cancellation of the Wisconsin 
entry, yet in /iew of House Joint Resolution No. 104 (Public 

Resolution 40). whereby the Department was specifically authorized 
and directed to credit the \\ isconsin settler for residence, improve¬ 
ment and cultivation shown “up to the date of the ejection of the set¬ 
tlers ’ from the Wisconsin entry, it is evident that the Department 
intended to hold and bv inference did hold that Hauer did not at¬ 
tempt to offer final proof or pay his final fees on the W isconsin entrv 
within the seven years from the date of his entry, allowed bv law for 
that purpose. 

I he record shows that upon filing his application for second entrv 
on December 8. 1908. Leopold Hauer testified to a compliance with 
the law regarding the offering of bis final proof and payment of his 
final fees within the seven years required by law. 

The affidavits of Charley Sol berg. John Dowd. Patrick Slattery. 
\\ dliam Roelun. Alois Wallner. Peter Provose. Charles Wills. Alfred 
|•.^. rovost - ^ rrin Lampson. William Seeger. Joseph A. Moore. & 
\\ dliam J. McCarty, conclusively show the attempt of Leopold Bauer 
and the affiants above named and other similar settlers (bene- 

128 ficiaries of Section Six. Act of May 29. 1908), to submit final 

proof and pay the final fees within the seven vear period as 
provided by law. 

Tt is respectfully submitted that Leopold Hauer having made an 
actual tender of his final proofs and final fees on the Wisconsin entrv 
within the seven vear period required bv law. notwithstanding the 
declination of the proper officers in charge of the land office at^Ash- 
land \\ isconsin. to accept such proofs or fees because of their lack of 
jurisdiction over the Wisconsin land, the said Leopold Hauer was 
placed in the same legal position as if said proofs and final fees had 
been accepted by the T.and Department. 

Coder the settlement lmvs of (ho I'nited States, though aliena¬ 
tion is prohibited prior to completion of title, this prohibition ex¬ 
tends. not to the issue of patent, but only to the date when the right 
to demand a patent is fully acquired: the right to a patent once vested 
is equivalent to a patent issued: Stark v. Starrs, fi Wall 409- Wirth 
V Branson. OS V. S.. 11S : Lawrence v. Phillips, fi T.. p.. 140: and 
when the settler has fnllv complied with all requirements prescribed 
as conditional to issue of patent, be is at liberty to sell the land and 
otherwise to dispose of it as fully as if patent had issued- Mvers v 
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Croft l:’> Wall., 295; Sillimmi v. King, 8<> Iowa, 207; Robertson v. 
Wood, o La. Ann., 197. 

I lie record shows that Leopold Hauer neither alienated his second 
entry or attempted to alienate the same until long subsequent to hav¬ 
ing made an actual tender ot his final proofs and final fees on the 
W isconsin entry. 

1 - <J hi the Departmental decision of October -20, 1910, it is 
erroneously held that it is urged in the motion that it was the 
purpose of House Joint Resolution No. 104, ( Public Resolution 40) 
to validate the entry in question. Such contention was not and is 
not made, but it was and is contended that when Hauer is given the 
credit authorized by said Joint Resolution approved June *25, 1910. 
hi> said entry and the alienation thereof is valid under existing law. 

I he.second entry ot Leopold Hauer and bis alienation thereof not 
King in violation ot any statute or ot any rule or regulation of the 
l and Department having the effect of a statute, said second entry D 
therefore a legal entry and Hauer is entitled to a patent therefor* 

Wherefore, it is respectfully prayed that in view of the foregoing 
and ot the additional evidence tiled with this motion, the Depart^ 
mental decision.of October 20, 1910. may be recalled, vacated and 
set aside and said second entry of Leopold Hauer allowed, approved 
and passed to patent. 


Respectfully submitted. 


LEOPOLD HALER. 

By R. B. JONES, 

II ii S' , \tto, licit. 


* * ' ^ l I w f - J t 

District of Columbia, 

( 'it ;i of 11 7/.s*A i ii (/to n . x.s; 

Before me James L. Crawford, a Notary Public within and for the 
( ity and District aforesaid, personally appeared H. H. Jones who 
;dter being first duly sworn deposes and states that he is the attornev 
tor Leopold Hauer, the petitioner above named; that the foregoing 
motion for review is not filed for the purpose of delav but that sulc 
>t; 111 1 1 : 1 1 justice limy lie done. 

B. B. JONES. 

! "" 1 swom *" me this 10th day of Novemlier. 

I SI;AL -I JAMES L. CRAWFORD, 

Notary Public. 
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Petitioners Exhibit No. 28. 


State of Wisconsin, 

County of Ashland, 

licfoic me Joseph A. Moore, a Notary Public for Ashland County 
M iseonsin personally appeared Charley Solberg, to me well known! 
«lm after beiiijj; duly sworn deposes and states as follows, towit- 

My name is Charley Solberj;. which in Swedish is called Carl 
Sol berg. I am 4.» years old. I have lived in Ashland County, Wis- 
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cousin, twenty year.-. I was one of the n't tiers on Wisconsin Central 
K. R. lamls. I homesteaded in section 7, Twp. 4<> N., K. 1 W. 
under order of the Land Department of November *2, 1801. 1 have 

l»een personally acquainted with Leopold Latter for 19 years. Bauer- 
homestead was near mine. I know of my own personal knowledge 
that alter I had lived on my homestead for more than five years and 
cultivated and improved the same and had spent more than four¬ 
teen hundred dollars on it. and before 7 years had expired after my 
filing. I personally went to the land ollice at Ashland, Wisconsin, 
prepared to make my final proof and told the land ollice oili- 
1*11 vials that 1 was ready to make my final proof and pay mv final 
let's and I offered and tendered the same to the local land ollice 
hut they refu-ed to take my final proof or accept mv moiiev for the 
r* a .-on that they said the (Jovernment and the Railroad were hawing 
about the land and they told nit* to go on hack home and continue 
on my claim and the land ollice also told me that the (loverument wa- 
responsible for what they had done: that they had opened the land 
for homestead and that we could not lose anything by going ahead, 
but just the same I did lose and I got put off mv homestead after the 
land ollice told me the (loverument would protect us. and of course 
I believed that they were telling u- what the head ollice at Washing¬ 
ton had told them to. 

I know personally that Leopold Bauer went to the lan ! 
ollice and offered his final proof and fees within a year after 
he had completed his five year-* residence. I know this be- 
I was one of hi- witnesses and (lilbert Johnson was the other 
Hilbert Johnson has moved away from here and I do not 
know hi- address. I know that the land office would not take Leopold 
Baiters final proof or take hi- money when he first offered them and 
I also know that both Bauer and 1 did all in our power to comply 
with the law by offering our final proof and paying our final fees 
within the time fixed by law. and that it was not our fault we did 
not make proof then for the land office would not take our proof or 
our money. 1 was well acquainted with a large number of the other 
settlers and I know that those who had lived full five years on their 
home-teads went to the land office and tried to make final proof and 
offered their final fees and the land office wouldn’t accept it. That 
was before we did make final proof. The final proof we did 
1 Jo make was made after Congress passed a law giving us a right 
to take another piece of land and then we made proof so we 
could file it on the other piece of land. Leopold Bauer is not now in 
Ashland County. Wisconsin. T understand lie is in the West but do 
not know his present address. 1 know the contents of the above af¬ 
fidavit and swear that the same is true. 

CHARLEY SOLBURG. 


1 :>*2 

cause 
wit lie 


Subscribed and sworn to before me this first dav of November 
1910. 

I>eat..1 JOSEPH A. MOORE. 

Notary Public for Ashland County. Tl T is*ron*in. 

My commission expires Sept. 1st. 191*2. 
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State of Wisconsin, 

County oj Ashland, ss: 

Before me J. A. Moore, a Notary Public for Ashland County, 
\\ isconsin, j>ersonally appeared \\ illiani Hoehin, to me well known, 
who after being first duly sworn, deposes and states as follows, to 
wit, 

“My name is \\ illiani Boehm. I am »>5 years. I have lived in 
Ashland County more than forty years. I was one of the settlers 
upon the lands opened for entry by order of the Land Department 
on November 2, 1891, and filed on 100 acres in Section 13, Twp. 45 
X. R. 4 \\. 4 P. M. in tbe late fall of 1891. 1 lived on my homestead 
considerably more than five years and cultivated the same and in all 
respects complied with the law in reference thereto. After I had 
lived on my original homestead more than five years and within 
one year thereafter, 1 went to the land office at Ashland, Wisconsin, 
and had my witnesses there and was ready to and offered to make 
my final proofs and pay my final fees but tbe land ofiiee refused to 
accept the proofs or the money. I did all in my power to 
13.) prove np and pay my final fees and but. for the refusal of 
the land office to accept the same I would have proved up 
within six years after 1 made my filing. I have had a large ac¬ 
quaintance with practically all of the homestead settlers on the Wis¬ 
consin ( entral Kailroad lands in this County and know of mv own 
knowledge that all of them, including Leopold Bauer, tried to'make 
their final proofs and pay their final fees, but tbe land office would 
not take them. I belonged to the \\ iscon- Homesteaders’ Associa¬ 
tion and attended its meetings and I know Leopold Bauer and all 
the other settlers who were in the same position we were all agreed 
to offei mu lee> and final proofs as soon as we had completed our 
fi\e >ears lesidence, and wo did so in accordance with our agree¬ 
ment with each other and upon the advice of the attorney 
13d we employed.. Although I offered my final proofs at iiunier- 
°us times within the time required by law and afterwards, 
the land office would not accept them and claimed tliev had no 
jurisdiction to do so. 

WILLIAM ROEIIM. 

Subscribed and sworn to before me this second day of November, 
1910, 

rsEAL.l JOSEPH A. MOOBE. 

A ofnry Public, Ashland County, Wisconsin. 

My commission expires Sept. 1st, 1912. 
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State of Wisconsin, 

Count h of Ashland, w: 

Before me, J. A. Moore, a Notary Public within and for the 
County and State aforesaid, personally appeared Alois Wallner. to 

me well known, who after being first duly sworn, deposes and states 
as follows: 

“My name is Alois Wallner. I am 42 years years old. I have 
lived here in Ashland County. Wisconsin, over 10 years. I was one 
of the homestead settlers who filed on Wisconsin Central Railroad 
land under tin* order of the Land Department of October 22, 1891, 
and in November. 1891. I filed on 190 acres in section 8, Township 
4o North, Range 4 West and lived on that homestead and improved 
it lor more than five years, and complied with all the requirements 
ot law with reference to said land. I was one of the settlers who 
employed attorneys to advise us and acting under their advice I 
went to the land office at Ashland. Wisconsin, after I had completed 
my live years' residence and improvement on my homestead and 
was ready and prepared to prove my compliance with the 
188 the homestead' law ami I ottered to make any final proof and 
pay my final fees, hut the land office refused to take mv final 
proof and would not accept my money and said because the Railroad 
Company was contesting for title to'the land I could not prove up 
on it. I know that I did all in my power to prove mv compliance 
with tlie law and offered my final proofs and fees within the same 
vear after 1 had completed my five years’ residence and improve¬ 
ment. and that it was not my fault that I did not prove up A’ pav 
the final fees but solely the fault of the (Jovernment for the land 
ofhee would not accept them. After Congress passed a law giving 
us homestead settlers a right to another piece of land. theiM did 
make my final proof affidavits for the purpose of filing them when 
I took my second entry. [ have been well and personally acquainted 

ion 51 1 . ttW nu,nl,er <)f tI,e homestead settlers who filed on 

Wisconsin Central land under the same Land Department 
order I did and 1 know of my own knowledge that Leopold 
Bauer and the other settlers who had actually completed their full 
five years on their claims, all offered their'final proofs and fee< 
within the time they were allowed by law to do it and the land office 
would not take their proofs or fees except in a few cases where they 
did take the proofs and the settlers in those cases got their patents 
but those settlers lost their homesteads the same as I did mine Leo¬ 
pold Bauer recently left this county for the west I do not know 
ins present address. 

ALOIS WALLNER. 

Subscribed and sworn to before me this first day of November 
A. D. 1910. 'turner, 

JOSEPH A. MOORE. 

Notary Public, Ashland Co., Wix. 

My commission expires Sept. 1st, 1912. 
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State of Wisconsin, 

Count if of Ashland, ,s*.s* ; 

Before me J. A. Moore Notary Public in and for Ashland Countv 
W isconsin Personally appeared Alfred K. Provost to me well known 
who alter being duly sworn deposes and states as follows: 

"My name is Alfred F. Provost 1 am fifty-four years old and 

Inne lived in Ashland County Wisconsin for .re than Thirty-two 

years I was one of the settlers on Land in this Countv which was 
i’L'ui ° IV , 1 lunieisteti.l entry l,y The Land Department Xov. 2nd 
and wlneh was afterward taken awav from The Settlers and 
tiiven to lhe Wisconsin Central Railroad Companv. I filed one 
(.0 acres m November 1891. in Section 17. Township 47, North 
Range 4 \\ est and lived on that Land, and cultivated and im¬ 
proved the same as my ... for considerably more than five 

years. And I remained.. Homestead constantly until I 

I II was ejected hy the Railroad Co. on .Wav 15th 1899 On 
several dil-erent ocas-ions during the year after 1 had com- 
p eted my live years Residence on my Homestead I went to the land 
office at Ashland W is with my wit/ness and tried to make final 
I roof and pay my final fees. But tile Land Office would not accept 
the same. But the Land Office told me that if I would stay on mv 
claim the (mverument would do something for me so that I would 
not lose my claim. I know of my own knowledge that a large 

number of the other II.estead settlers who had fully complied with 

the law on their claims also tried to make their final Proof and pav 
their final fees and they were told the same thing in substance that I 
was. 1 was a member of the Wisconsin Homesteader's Association 

i !, s i’ " as h’l’" 1 .'! i»“l I know that we all acted on 

H- the advice of the Attorneys we had emploved and we all did 
the same thing in reference to offering our final Proof and 
tees and we offered them within one year after we had completed 
our five years on our claim. Leopold Bauer is not now in this 
Country and I do not know his present address. Leopold Bauer 
and I both offered filial Proof But his was not offered until about 
two years after mine. 

his 


Subscribing witnesses: 

WILLIAM PROVOST. 
ANNA PROVOST. 


ALFRED F. x PROVOST, 
mark 


Subscribed and sworn to before me this 2nd day of November 
1910 . 

JOSEPH A. MOORE, 

a, . . . Notary Public. 

Aly commission expires Sept. 1st, 1912. 

11—2323a 
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State of Wisconsin, 

County of Ashland, ss: 

Before me, Joseph A. Moore, a Notary Public, in and for the 
County and State aforesaid, personally appeared William Seeger, to 
me well known, who, after being first duly sworn, on his oath de¬ 
poses and states as follows: 

“My name is \\ illiam Seeger. 1 am 08 years of age. I have lived 
in Ashland County Wisconsin over twenty eight years. I was one of 
the homestead settlers on the lands which the Land Department 
opened for homestead entry on November 2, 1801, and I made my 
homestead entry on or about November 2, 1801, for a quarter sec¬ 
tion in section 21, Township 47 N. R. 4 W. 4th P. M. I resided 
upon that land for more than live years and improved and cultivated 
the same for more than live years, and in all respects complied with 
the law with reference to my original homestead and within one 
year or less, after 1 had completed my five years' residence cultiva¬ 
tion and improvement on that homestead, 1 personally went to the 
Land Ollice at Ashland \\ isconsin and then and there ottered and 
tendered my final proofs and final fees, and at that time 1 

144 had my witnesses there and was ready and prepared to otter 
proof but 1 was unable to do so for the reason that the land 

ottice would not take my final proof affidavits or my money for they 
said they had no jurisdiction of the land then. I also know that al¬ 
most every one of the homesteaders including Leopold Bauer who 
had actually completed the residence and improvement required by 
law, ottered and tendered their final proofs and fees, but were unable 
to file or pay them because of the refusal of the land ottice to accept 
the same. I do not know the present address of Leopold Bauer. He 
is not now in this Countv. 

WILLIAM SEEDER. 

Subscribed and sworn to before me this second dav of Noveml>er. 
A. 1). 1910. 

[seal.] J. A. MOORE, 

Notary Public , Ashland County , Wis. 

My commission expires Sept. 1st, 1912. 
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Washington, D. C., November 11//*, 1010. 

Department of the Interior, Washington, D. C. 

Before the Secretary of the Interior. 

Ex Parte. E., 2540. 

,n mn-Q? ."'f- of Leopold Baikr (Final Kntrv No. 

}? , ; Mtpr ", l ' ,,er Mellon Six. Act of Mav 29th, 1908. Lot 7 
li' f ' o : T -ot •"'ectioii 14, and Lot 3. of Section 

r ' n V. ,sh .'V. No- 4 North, of Range No. 93 West, of the 
Oth I rnieipal Meridian. Containing 104.10 Acres, in the Glen- 
wood Springs. Colorado, Land District. 

To the Honorable Secretary of the Interior: 

I.Ren R. Jones, of the City of Denver. State of Colorado, bv virtue 
ot the powers con fp rr p d ii)>on me hv a certain power of attorney 
date, the tenth day of December. 1908. from Leopold Bauer, a copy 
ol "Inch is hereto attached and made a part hereof, and also as 
grantee under a certain agreement from said Bauer dated the 29th 
da\ of May, 1908 a copy of which is hereto attached and made a 
pait hereof. said Bauer having fully complied with the law in re- 
>pc( o hi.s coitmn entry above described, do herebv request the 
issnan. e of a patent in the name of said Leopold Rauer'for Lot 7, the 
.1. 4 of the SA\ 4 Lot 9. Section 14 and Lot 3. of Section No. 23, 
in Township No. 4 North, of Range No. 93 West, of the Oth Prin¬ 
cipal Meridian containing 104.10 acres, situated in Routt Countv 
Colorado, and delivery of the same to me. 

Very respectfully, BEN B. JONES. 
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Petitioner’s Exhibit No. 34. 
Power of Attorney. 


of VshlnnA r >V !v" e ,,rp r pnt y That T, Leopold Bauer, a resident 
noint Re R C r ■ ' }\' spons,n - f, ° hereby make, constitute and ap- 
mtornf, f B ' J ° V f - De,,Ver Co ’ ,n, V- Colorado, my true and lawful 
. torney. for me and in my name, place and stead, to make, execute 
and deliver in my name, place and stead, any and all warranty, quit 
. hum oi other deeds or instruments of writing conveying anv and all 
of my right, title and interest in and to the following desJn'bed real 
estate, to which T have or may hereafter acquire title bv virtue of the 

msTo-wh - 8e ° tl0n SlX of the Act of Congress approved May 29, 

Lot . the SE/4 of the SW/4 Lot 9, Sec. 14 and Lot 3 of Section 
No. 23, in Township No. 4 North of Range No. 93 West of the 6th 
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Principal Meridian containing acres situated in-County, 

Colorado. 

I do herd o’ authorize my said attorney-in-fact to receive and re¬ 
ceipt for, in my name, place and stead. any money or other con¬ 
sideration which he may receive from the sale ot the lands above de¬ 
scribed, or any interest therein, made by authority of this power of 
attorney, hereby granting my .-aid attorney-in-fact full power nt 
substitution or substitutions and full power and authority to do and 
perform each and every act which may he necessary to he done and 
performed in connection with the conveyance or conveyances afore¬ 
said. the same as I. myself, might do il personally present. 

And I hereby ratify and con linn each and every act which my 
said attornev-in-fact has performed or may hereafter perform within 
tin* scope of this authority, and in consideration of the sum of one 
dollar and other valuable considerations. t<> me in hand paid, the 
receipt whereof is hereby acknowledged. I hereby declare this power 
of attorney and each and every provision (herein contained to be 
irrevocable. 

\Vitnes- mv hand and seal this lOth dav of December. P.HtS. 

LEOPOLD BALER. 

Attest: 

EDW. F. BOYCE. 

JOSEPH IIOVOKKA. 


State ok Colorado. 

07// A* ('onnt 1 / of I)cnrcr, : 

Before me. Well- II. Moses, a Notary Public within and for the 
County and State aforesaid, personally appeared Leopold Bauer, to 
me well known to he the person who executed the foregoing power 
of attornev. and acknowledged the execution of the same to he his 
free act and deed for tin* uses and purposes therein set forth. 

In Witness Whereof. I have hereunto set my hand and Notarial 
seal thi- 1 Oth day of December, PJ08. 

Mv Commission expires April <. PKK). 

WELLS II. MOSES. 

[seal.] Notary Public. 


147 Petitioner’s Exhibit No. 35. 

'Phis agreement. Made and entered into this 20 day of May, A. D. 
1008. by and between Leopold Bauer, party of the first part, herein¬ 
after called the locator, and B. B. Jones, party of the second part: 

Witnesseth : That Whereas, the locator is now authorized by virtue 
of the Act of Congress approved May 20, 1008. to make entry of the 
public lands to the extent of 100 acres, and 

Whereas. The parties hereto have agreed upon the sale by the 
locator to said Jones of all of the right, title and interest in and to 
the lauds to which the locator is entitled to locate under the Act of 
Congress aforesaid. 

Now. Therefore. In consideration of the sum of One Dollar in 
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hand paid, the receipt whereof is hereby acknowledged, the locator 
hereby agrees and guarantees that lie will at such time and place as 
ma\ hereafter he designated by the said Jones, make a location of 
such public lands as may be designated by the said Jones to the ex¬ 
tent of 160 acres under the Act of Congress aforesaid, and that he 
will, upon the completion of such location, convey by good and 
sullicient deed, all his right, title and interest in and to the lands so 
located as aforesaid, to such person or persons as may be designated 
by B. B. Jones, the party of the second part. 

I he party of the second part hereby agrees that in consideration 
of the agreements and guarantees of the locator above named, he 
will, upon the execution of such instruments as may be necessary to 
vest him or such person as he may hereafter designate, with proper 
title to the lands to be located as herein provided, pay to the said 
locator the balance of the full purchase price of said land, which is 
hereby agreed to be $ 1 09 . 00 , and also all the expenses incurred by 
said locator .in carrying out the instructions of the party of the sec¬ 
ond part with reference to executing such application, final proof 
and deed for lands to be located hereunder. 

I hat the location of lands under said Act are to be called for and 
the balance of the agreed purchase price therefor paid by the pur¬ 
chaser Jones to the locator within the period of two years from the 
date of this agreement. 

In \\ it ness \\ hereof. The parties hereto have hereunto set their 
hands and seals the day and vear above written. 


LEOPOLD BAUER, 
Parti/ of the First Part. 
B. B. JONES, 

Party of the Second Part. 

Witnesses: 

J. A. MOORE, 

TIIEO. DONNELLY. 


IfK Petitioner’s Exhibit No. 36. 

Copy. 

Department of the Interior, 

Washington, Nov. 23, 1910. 

E-2540. 

Ex parte Leopold Bal er. 

Demand for Patent and Motion for Review Denied. 
Glemvood Springs, 01073. 

Motion for Review and Demand for Patent Denied. 

Ben B. Jones, attorney-in-fact of Leopold Bauer, has filed in the 
Department a formal demand for a patent in the latter’s name for 
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5 N " ; S Vt 4 \ R lot X °- 9 ’ S(H '- 14 ' i,nd ,ot No. 3 Of 

„ fc u } *' VV’ 08 eo,, t«ining 104.10 acres in the Glen- 

’. ,1 ‘ Colorado, land district, based on a homestead entrv 

made of said lands on December 8. 1908. This request or demand 
is accompanied hv a motion for review of the Department’s 
decision of October 20. 1910. adhering to the Department^ previous 
dectstons of February 21 and September 19. 1910. denving Bauer’s 
light to acquire title to the said land by virtue of said entrv 

I he present, motion, while prosecuted in the name of the entrv- 
man. Bauer, is in reality presented by and in the interest of 
4' ,!• Bon B Jones, the attorney-in-fact and real claimant under 

V'r °V. - V '!'• nnd in whose helialf it was made. 

Without further discussion, therefore, as to the rights of the set- 

""on the Wisconsin lands to additional credit for residence 

lime 9-.li, n ", , S; " ""! St "I’I'orent that the joint resolution of 

'l r ' ■ "? wwe 11,0 of the entrv heretofore 

ado b> Bauer, nor in anywise enlarges the rights of (lie attornev- 

m-tact whose interest and on whose account that entrv was made. 

ic pienous decisions of the Department are adhered to and the 
motion is domed. 

(8iffncd) R. a. BALT.TNGER. Sr-crrtar;/. 

I 1° And thereupon counsel for the Delator announced his case 
m chief closed. 

And thereupon, the Despondent, to maintain the issues on his 
ail jo ncl Mffcrcl in evidence, certain document* and records on 
< m the 1 apartment of the Interior or the General Land Office 
and the same were read to the court and were as follows, to wit • ' 

better from the Register and Deceiver at Ashland. Wisconsin, of 
No 1 ) 1S0 > ' )0 I ' P0 I ,n,d Tliuier (Despondent’s exhibit 

better of January 17th. 1899. fro,,, (be Register and Receiver at 

s;i!;Swsr^f onimWionor ° f r ' enorM Lnn « (Ro¬ 
of (^eS fi e^K d 3? ,Uer 


1,)0 Respondent's Exhibit No. 1. 

Exited States Land Office, 
Ashland. Wisconsin, November 2Gth. 1805. 

Involving II. E. No. 8500, Made June 1*2. 1803. for (lie W 2 \ \V 4 
and NAY . 4 SAW 4 , See. 17. Tp. 40 N., R. 4 W. 

Leopold Baur. Sanborn. Ashland Co., Wis. 

Sir. Yon arc hereby notified that the Honorable Commissioner 
of the General Land Office, by letter “F” of November 13. 1895 a 

copy of which is herewith enclosed, holds the above entrv for can- 
cellation. 
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\ on ore allowed (50 days from (lie date hereof in which to apply 
for hearing to show cause why vour entry should not he canceled. 
Very respectfully, 

G. E. KUNTZ, Register. 
CLARENCE DENNIS, Receiver. 


151 Respondent’s Exhibit No. 2. 

United States Land Office, 
Ashland. Wisconsin, January 17/A, 1890. 

Involving II. E. No. 3309, Made June 13, 1893, hy Leopold Baur, 
for the WJ/o N.W. 1/4 A N.W.44 S.W.44 of Sec. 17, Tp. 40 N., R. 
4 West. 

Sir: By letter “1 of November 13, 1895, you held for cancella¬ 
tion the above described entry. 

On November 20th, entryman was duly notified hy registered let¬ 
ter at Ashland, Wisconsin. 

On January 1(5, 1890, he filed in this oflice a statement of the 
value of improvements, in lieu of an appeal—which we have the 
honor to transmit herewith, together with evidence of service of 
notice. 

Very respectfully, 

G. E. KUNTZ, Register. 
CLARENCE DENNIS, Receiver. 

To the Honorable Commissioner of the General Land Oflice, 
Washington, D. C. 

152 U. S. General Land Oflice. Received Jan. 20, 189(5. 7300. 
I nited States Land Oflice, Ashland, Wisconsin, January 

17th, 1890. Register and Receiver transmit an appeal of Leopold 
Baur, filed Jan. 10 , 1890. Involving II. E. No. 3309. Evidence 
of service of notice is enclosed. Reference is had to letter “F” of 
Nov. 13, 1895 (F. I. W.). File with II. E. 3309. Wood. F. 
37/450. 2 Ex. 


153 Respondent's Exhibit No. 3. 

Ashland, Wis., Jan. 16th, 1890. 
To Hon. Secretary of Interior and Hon. Com. of Gen. Land Office. 

Gents: I, the undersigned, Leopold Baur, who, having taken 
under the Homestead Laws, and under the Law approped by His 
Excellency Benjamin Harrison restoring Public Lands to actual set¬ 
tlers, during the year of 1890; that under said act I have applied 
June 12 th, 1893, for homestead entry for the W. VL» of W. W. 44 and 
N. V . 44 of S. V . 44 of Section 17, Tp. 40 N., R. 40-4 W. for the 
following reasons, vis: 
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First. Thut on or about the 13th day of June 1893, I established 
my residence thereon at the same time build a Frame House 10 x 24, 
one story high, together with cellar. 1 have cleared live acres or more 
and cultivated the same. 1 'hat, said clearing is enclosed bv a good 
and legal rail lence. further that since making said Kntrv 
bVl I have continue a/ly liv- on said Land improving the same 
as required by the Laws governing Homesteads. 

Second. That on the 20 th day of of November, 189,’), I was advised 
by Letter **F” and dated the 13th clay of November, 1893 , to show 
cause why my said Kntrv should not be cancelled, said Notice was 
duly served on me by one* said Louis Oettel as agent for the Wiscon- 
>m ( ential Lai I road ( o. fa corporation also bv the Register and 
Receiver* of the Local Land (Mice at Ashland. Wisconsin and dated 
November 23th. 1893. 

Ibird: 1 hat my unj improvement- consist as follows to wit: 

.> acres cleared and under cultivation at the* rate of .$ 73 . 00 . .$ 373.00 

I louse (frame) 10 x 21 , 1 -lory and cellar. $ 200.00 

1 Stable 12 x 14 and Rai n 14 x 10. $13(1.00 

I hi> i- my actual cost lor improvements, not considering mv time*. 
" bicb I was obliged m put in in or !«*r to make* the* same. 

1 ,,#> Further, that I made* -aid Kntrv in good faith, ami have 
alw.iNs li\o- up t<> tbc* requirements o| the Law governing 
1 lomesteads. 

Respectfully Yours. 

LKOROLD RAFR. 

My total Valuation is $723.00. 

| Kmltiisnl: | C'nito.l Sinlo> bind Ollic-p. Ashland. Wk \p|, 0 ;il of 
l.ro|Htlil IJiiiir. II. !•:. No. Filed .lau. III. Claivinv 

Dennis. Rc*c*eiver. 


loO And thereupon Respondent rested. 

'Mid thereupon counsel lor the* Relator announced that he 
iiad no further testimony to offer. And counsel for the Respondent 
announced that he had no further testimony to offer 

The foregoing is the substance of all the evidence in the case. 

I I 10 court thereupon determined the issues joined between the 
parties hereto in favor of the Respondent, and then and there refused 
to grant the said writ of mandamus, and discharged the rule to show 
cause why the said writ of mandamus should not be* granted \nd 
thereupon counsel for the Relator then and there excepted' to* the 
ruling of the court in determining said issues in favor of the Re¬ 
spondent aforesaid. and in refusing to grant the said writ of manda¬ 
mus, and in discharging the rule to show cause why the said writ of 
mandamus should not issue aforesaid. And thereupon this bill of 
exceptions was then and there reduced to writing and Relator bv 
his counsel, prayed the court to sign and seal this, his said bill of 
exceptions, whic h is accordingly done now for then, and said bill of 
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exceptions is hereby made a pari of the record in said cause this 7 th 
day of dune, 11 ) 11 , Nunc pro tunc. 

JOB BARNARD, Justice. 

Settled by consent. 

E. S. BAILEY & 

TUCKER, KENYON A- MACEARLAND, 

Att y.s* for Relator 

F. W. CLEMENTS & 1 

0. EDW. WEIGHT, 

Att’ 1/8 for Resp’t. 

ir>7 Direction* to fieri.- for Preparation of Transcript of Record. 

Filed June o. 1911. 


The Clerk of the Court will please include in the Transcript of the 
Record on appeal m the above entitled cause the followin'" 

1. Amended Petition tiled January 20th, 1911. 

2. Answer to amended Petition tiled January dOth 1911. 

• >. 1 raverse filed February 18th. 1911. 

4. Joinder of issue upon traverse Hied February 10 th 1911 

o. Order suhstitutino Walter L. Fisher, present Secretarv'of the 
Interior, as Respondent. 

0 . Opinion of the court. 

«. Order from minute hook finding in favor of Respondent, 
pea) therefrom'! . . ' ,0 ° k for «espon,Ie.,t and ap- 

9 Citation to Respondent in appeal to Court of Appeals 

10. Memoranda of cost bond on appeal 

11. Bill of Exceptions. 

EDWARD S. BAILEY am, 

TUCKER. KENYON A MACEARLAND, 

si ttomens for Petitioner. 

E. W. Clements. Esq and C. E. Wrijjht. Esq., Attorneys for Re- 
spondent (Appellee): • 

i -,V ,1 Ta , ke - "°'r that „ "’e have •his oth day of June, 1911. Hied 

cierSuthe^uri:' ^ " i,h llle 

EDWARD S. BAILEY am, 

TUCKER. KENYON A MACEARLAND. 

Attorneys for Petitioner. 

othXi < of1u < n 0 e P . i T911 ,he ab °'' C ,IesiRm,linn an<1 "«««> fitted this 

C. EDW. WRIGHT. 

Att omen for Respondent (Anne/lee) 

12—2323a h 
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In the Supreme Court of the District of Columbia. 


LMted States of America, 

District of Columbia, xx: 

I, John R. Young. Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
158, both inclusive, to he a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 58098 at Law. wherein United 
States of America, ex relatione, Ben B. Jones is Petitioner and 
Walter L. Fisher, Secretary of the Interior, is Respondent, as the 
same remains upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of W ashington, in said District, 
this 28th day of June. 1911. 

| Seal Supreme Court of the District of Columbia. | 

JOHN R. YOUNG, Clerk . 

Endorsed mi cover: District of Columbia Supreme Court. No. 
2828. 1 nited States of America, ex relatione Ben B. Jones, ap¬ 

pellant. vs. Walter L. Fisher. Secretary of the Interior. Court of 
Appeals, District ol Columbia. Filed Jun- 29. 1911. Henry W . 
Hodges, clerk. 
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UNITED STATES OP AMERICA ex relatione 
BEN B. JONES, Appellant, 

VS. 

WALTER L. FISHER, Secretary of the Interior. 


BRIEF ON BEHALF OF APPELLANT. 


Statement of Facts. 

This is an appeal by the relator from an order dismiss¬ 
ing a petition for a writ of mandamus to compel the Sec¬ 
retary of the Interior to grant to one Leopold Bauer a pat¬ 
ent for a certain tract of land situate in Glenwood Springs, 
Colorado Land District, and deliver the same to the relator. 

It appears from the record that under the provisions of 
an act of Congress approved June 3, 1856, certain lands in 
the State of Wisconsin were granted to said State for the 
•purpose of promoting railroad construction. On October 
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22d, 1891, the Secretary of the Interior promulgated a cer¬ 
tain order restoring to the pubic domain and entry under 
the general land laws, certain lands w’hich, had theretofore 
been granted to the said State of Wisconsin (R., 2). 

One Leopold Bauer, on June 12, 1893, made homestead 
entry Number 3309 for certain lands in the Ashland, Wis¬ 
consin district, being lands included in the order of said 
Secretary of the Interior (R., 3, 31, 32, 33). Bauer resided 
upon the land, cultivated and improved the same until his 
ejectment therefrom under judgment of the Circuit Court 
of Ashland, Wisconsin, rendered on May 15, 1899, or for the 
period of five years, eleven months and three days (R., 
3,01). 

The Wisconsin Central Railroad Company claimed title 
to the certain lands opened to settlement by the said order 
of the Secretary of the Interior, among which was the land 
homesteaded by Bauer, and in an action brought by said 
railroad company against one Forsythe, as a test case, the 
Supreme Court of the United States, on June 3, 1895, in 
case entitled Wisconsin Central Railroad Company vs. Wil¬ 
liam O. Forsythe (159 U. S., 40), decided that the said rail¬ 
road company was entitled to the said land. 

That because of the foregoing decision and the subsequent 
ejectment of the settlers from the land, under judgments of 
Circuit Courts in Wisconsin, and the equities of the home¬ 
stead settlers appealing to Congress, on April 19, 1904, 
Congress passed a special act for their relief, the life of 
which act was two years, and the provisions of wiiieh, for 
the purpose of this case, are identical with Section 6 of the 
act of May 29, 1908, which is as follows: 

‘‘Sec. 0. That all qualified homesteaders who, under 
an order issued by the Land Department bearing date 
October twenty-second, eighteen hundred and ninety- 
one, and taking effect November second, eighteen hun¬ 
dred and ninety-one, made settlement upon and im¬ 
proved any portion of an odd-numbered section within. 
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the conflicting limits of the grants made in aid of the 
construction of the Chicago, Saint Paul, Minneapolis 
and Omaha Railway and the Wisconsin Central Rail¬ 
road, and were thereafter prevented from completing 
title to the land so settled upon and improved by reason 
of the decision of the Supreme Court in the case of 
Wisconsin Central Railroad Company against Forsythe 
(One hundred and fifty-ninth United States, page forty- 
six), shall, in making final proof upon homestead en¬ 
tries made for other lands, be given credit for the period 
of their bona fide residence upon and the amount of 
their improvements made on the lands for which they 
were unable to complete title. In the event that any 
entryman entitled to the benefits of this act shall have 
died, the right to make such second entry shall inure 
to his surviving widow, and if there be no widow living 
then to his minor child, or children, if any, in the man¬ 
ner hereinbefore provided: Provided, That no such per¬ 
son shall be entitled to the benefits of this act who shall 
fail to make entry within two years after the passage 
of this act: And provided further , That this act shall 
not be considered as entitling any person to make an¬ 
other homestead entry who shall have received the bene¬ 
fits of the homestead law since being prevented, as 
aforesaid, from completing title to the lands as afore¬ 
said settled upon and improved by him” (R., 4). 

On June 11, 1908, the Commissioner of the General 
Land Office, with the approval of the Secretary of the In¬ 
terior, promulgated regulations for the admisintration of 
said Act, a part of which is as follows: 

“In cases where the original claim has been carried 
to final entry and certificate, or to the submission of 
final proof entitling claimant to final entry and certifi¬ 
cate, no further proof will be required, , except that evi¬ 
dence of the non-mineral character of the land em- 
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braced in the second entry must be submitted, and the 
usual published and posted notices of intention to make 
the second entry must be given. 

‘‘Where the original claim has not been carried to 
final entry or to the submission of proof entitling the 
claimant to final entry and certificate, the claimant, 
if he has completed residence and improvements re¬ 
quired by law, may submit proof thereof, in the usual 
manner, without publication, whereupon the second 
entry may be made as in other completed cases (R., 
5, 6). 

The above instructions were relied on by Bauer as well as 
by the other settlers, and in all cases before this were prop¬ 
erly construed. 

On August 12, 1904, Bauer executed his full, complete and 
final proofs before the register of the local United States 
Land Office at Ashland, Wisconsin, with the exception of 
final affidavit (R., 6, 35-51); that on December 8, 1908, 
Bauer in j>erson at the local United States Land Office at 
Glen wood Springs, Colorado, executed final affidavit and 
filed his application to enter under the provisions of Sec¬ 
tion 6 of the Act of May 29, 1908, the land here in contro¬ 
versy, filing with his application on said date the proofs 
which he had then and theretofore on August 12, 1904, exe¬ 
cuted, which proofs were accepted as sufficient and com¬ 
plete by the United States Land Office at Glenwood Springs, 
Colorado, who in due course issued to Bauer a final certifi¬ 
cate on the said second entry, and a final receipt showing 
full payment for the land entered (R., 51). 

The appellee in his answer attempted to question the fact 

of the execution of the final affidavit sworn to bv Bauer at 

•/ 

Glenwood Springs, Colorado, on December 8, 1908. This 
affidavit was signed by Bauer and sworn to by him before 
the register of the local land office at Glenwood Springs 
who, through a clerical oversight, failed to affix his signa¬ 
ture thereto (R., 6). The affidavit was received by the reg¬ 
ister of the local land office and by him transmitted to the 
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general land office and accepted by the said general land 
office. The testimony of the relator which is uncontroverted 
was to the effect that he was present and saw and heard the 
register of the local land office administer the oath to Bauer 
in respect to such affidavit (R., 27); and the court below in 
its opinion found as a fact that said affidavit had been 
properly executed (R., 20). The record discloses that all 
the proofs were valid and sufficient and their acceptance 
as such is evidenced by the issuance of the final certificate. 
The land officials before whom these affidavits were ac¬ 
knowledged derive their authority to take such acknowl¬ 
edgments and administer oath to such affidavits from Sec¬ 
tion 2246 R. S. U. S. which provides as follows: 

‘‘The register or receiver is authorized and it shall 
be their duty, to administer any oath required by law 
or the instructions of the General Land Office, in con¬ 
nection with the entry or purchase of any tract of the 
public lands; but he shall not charge or receive, di¬ 
rectly or indirectly, any compensation for administer¬ 
ing such oath.” 

Federal Statutes, Annotated, Vol. 6, page 233. 

That on May 29, 1908, Bauer entered into an agreement 
with the appellant, Jones, by which he was to grant to 
Jones, by proper conveyance, the interest in any lands 
which he might subsequently enter under the provisions of 
the act of May 29, 1908 (R., 10), and on December 10, 1908, 
delivered to appellant such conveyance (R., 11). On No¬ 
vember 26, 1909, the Commissioner of the General Land 
Office held for cancellation the said second entry and as¬ 
signed as ground therefor that Bauer was not entitled to 
credit for residence on the Wisconsin land beyond Novem¬ 
ber, 26, 1895, the date of the alleged cancellation of Bauer’s 
Wisconsin entry, which decision was affirmed by the Sec¬ 
retary of the Interior on February 21, 1910 (R., 52), al- 
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though in his said decision holding said entry for cancella¬ 
tion the Secretary held that: 

“The purpose of the act of May 29, 1908, was to 
place the homesteaders therein specified in the same 
situation, relatively, as to other lands upon which they 
should make entry within the prescribed period as 
they, up to the time of the Supreme Court decision, 
had assumed that they occupied with reference to the 
lands held to be included within the limits of a rail¬ 
road grant.” 

“If a homesteader on the Wisconsin lands had, prior 
to the actual knowledge that the assumption that he 
had settled upon government land was erroneous, so 
far complied with all the requirements of the home¬ 
stead law as to have acquired a vendible interest had 
the lands belonged to the United States, it might well 
be said that the right vested in him by the act of May 
29, 1908, would be transferable to the same extent as 
his interest in the homestead would have been.” 

It was for the reason that the Department so construed 
the law as to allow a credit for compliance with the home¬ 
stead laws only until the date of the Supreme Court deci¬ 
sion aforesaid, that the justice of the foregoing conclusion 
was denied, although it is admitted as a sound principle of 
law and a correct interpretation of the remedial act of May 
29,1908, as held in said opinion, that the homesteader on the 
Wisconsin tract of land occupied the same situation rela¬ 
tively as to other lands upon which he should make entry; 
and if he had acquired a vendible interest in the Wisconsin 
tract had the said tract of land belonged to the United 
States, that the right vested in him by the act of May 29, 
1908, would be transferable to the same extent as his in¬ 
terest in the Wisconsin homestead would have been. 

It appears that the Department, while admitting that if 
Bauer had complied with the provisions of the homestead 


law on his Wisconsin entry he would have had an alienable 
right to the land Which he might select under the act of 
May 29, 1908, yet, nevertheless, in order to allege some 
ground which would prevent the alienability of the right 
acquired by Bauer under Section 6 of the Act of May 29,1908, 
the Department erroneously held that Bauer was not entitled 
to credit for residence on the Wisconsin land beyond Novem¬ 
ber 26, 1895, the date of the alleged cancellation of Bauer’s 
Wisconsin entry, and which date was arbitrarily fixed by 
the Department, notwithstanding Bauer was not ejected 
from his homestead until May 15, 1899, the date of Judg¬ 
ment in ejectment against him. 

Denying the justice of this action on the part of the Sec¬ 
retary of the Interior, Bauer and other settlers similarly 
situated, appealed to Congress, who, by joint resolution, 
approved June 25, 1910, construed Section 6, act of May 29, 
1908, by the following resolution: 

‘‘Resolved, by the Senate and House of Rperesenta- 
tives of the United States of America in Congress as¬ 
sembled, That in computing the time for which credit 
shall be given to homestead settlers, their widows and 
minor heirs, under the provisions of Section 6 of the 
act of May 29, 1908, entitled ‘An act authorizing the re- 
survey of certain townships in the State of Wyoming, 
and for other purposes,’ credit shall be given for the 
full period of actual residence upon the lands to which 
they were unable to complete title: Provided, That 
such credit shall not extend beyond the date of judg¬ 
ments in ejectment against such settlers rendered by 
the courts. 

“Sec. 2. That the limitation of time in which second 
entries may be made under section six of the act afore¬ 
said shall be extended for the period of twelve months 
from the date of the passage of this resolution” (R., 8). 





On July 8, 1910, Bauer moved the Secretary of the In¬ 
terior for readjudieation of his pending entry in the light 
of the then existing legislation (R., 58-61). On September 

19, 1910, the Secretary of the Interior denied such motion 
for readjudieation, apparently on the ground rthat the 
agreement between Bauer and Jones was such an alienation 
of Bauer’s interests as was in violation of the policy of the 
Interior Department (R., 62-64). On October 6, 1910, said 
Bauer moved the Secretary of the Interior for a reconsid¬ 
eration of his decision, which motion was denied on October 

20, 1910 (R., 9, 65-70). 

On November 10, 1910, Bauer again moved a reconsidera¬ 
tion of the action of the Secretary of the Interior (R., 75, 
88), submitting therewith certain affidavits and appellant 
also requested that a patent be granted to Bauer and de¬ 
livered to appellant (R., 83), both of which motions were 

on November 23, 1910 (R., 85). 
Thereupon the appellant filed a petition for writ of man¬ 
damus to compel the appellee to grant the patent in ques¬ 
tion to Bauer and deliver the same to appellant. 

ASSIGNMENTS OF ERROR. 

The Court below erred: 

1. In finding the issue joined in favor of the appellee and 
in dismissing the petition for the writ of mandamus and 
discharging the rule to show cause theretofore issued. 

2. In refusing to issue the writ of mandamus to compel 
the appellee to grant to Leopold Bauer a patent for lot 7, 
Southeast Quarter Southwest Quarter and lot 9, Section 
14, and lot 3, Section 23, Township 4 North, Range 93 West, 
in the Glenwood Springs, Colorado Land District and de¬ 
liver the same to the appellant. 

3. In holding that Leopold Bauer did not have such an 
interest in respect to the entry at Glenwood Springs, Colo¬ 
rado, as could be alienated. 


4. In holding, as it must have done, that the agreement 
between Bauer and appellant was contrary to the law or 
public policy and invalidated the entry made by the said 
Bauer at Glenw T ood Springs, Colorado. 

o. In holding that Leopold Bauer w r as not entitled to the 
same right of alienation as to the Colorado tract of land 
entered in lieu of the Wisconsin tract of land, on whieh 
he made homestead entry and from which he was ejected, 
as he would have been entitled to in respect to the Wiscon¬ 
sin tract of land at the date of his ejectment therefrom, had 
the said tract of land belonged to the United States. 

6. In holding inferentially that the Supreme Court of the 
District of Columbia w r as without jurisdiction to compel 
the appellee to issue the patent in accordance with the 
prayer of appellant’s petition. 

ARGUMENT. 

The two questions presented by the assignments of error 
and the record are (1) whether Bauer had such an interest 
in respect to the entry at Glenwood Springs, Colorado, as 
could be alienated, also whether the agreement between 
Bauer and appellant was in contravention of law or public 
policy and invalidated such entry; and (2) whether the Su¬ 
preme Court of the District of Columbia bus jurisdiction to 
compel the appellee to issue the patent in question. 

I. 

It is the contention of the appellant that Bauer had such 
an interest as could be alienated and that the agreement was 
not in contravention of law or public policy. 

Section 2289 of the Revised Statutes, having to do with 
original homestead entries, provides in part as follows: 

“Every person who is the head of a family or who 
has arrived at the age of 21 years and is a citizen of 
the United States, or who has filed his declaration of 
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intention to become such, as required by the naturali¬ 
zation laws, shall be entitled to enter one quarter sec¬ 
tion or a less quantity of unappropriated public lands, 

body in conformity to the legal sub¬ 
divisions of the public lands.” * * * 

Section 2290 provides as follows: 

That any person applying to enter land under the 
preceding section shall first make and subscribe before 
the projier officer and file in the proper land office an 
affidavit that he or she is the head of a family, or is 
over 21 years of age, and that such application is hon¬ 
estly and in good faith made for the purpose of actual 
settlement and cultivation, and not for the benefit of 
any other person, persons or corporation, and that he 
oi she will faithfully and honestly endeavor to comply 
with all the requirements of law as to settlement, resi¬ 
dence and cultivation necessary to acquire title to the 
land applied for. That he or she is not acting as agent 
for any person, corporation or syndicate in making 
such entry, nor in collusion with any person, corpora¬ 
tion or syndicate to give them the benefit of the land 
entered, or any part thereof, or the timber thereon; 
that he or she does not apply to enter the same for the 
purpose of speculation, but in good faith to obtain a 
home for himself or herself, and that he or she has not 
directly or indirectly made, and will not make, any 
agreement or contract in any way or manner, with any 
person or persons, corporation or syndicate whatsoever, 
by which the title which he or she might acquire from 
the Government of the United States should inure, in 
whole or in part, to the benefit of any person, except 
himself or herself, and upon filing such affdavit with 
the register or receiver on payment of |5 when the 
entry is of not more than eighty acres, and on payment 








Of |10 When the entry is for more than eighty acres, he 
or she shall thereupon be permitted to enter the 
amount of land specified.” 

Section 2291 provides that: 

“No certificate, however, shall be given, or patent 
issued therefor, until the expiration of five Bears from 
the date of such entry; and if at the expira/ion of such 
time, or at any time within two years thereafter, the 
person making such entry; or if he be dead, his widow; 
or in case of her death, his heirs or devisee; or in case 
of a widow making such entry, her heirs or devisee, in 
case of her death, proofs by two cerdible witnesses 
that he, she, or they have resided upon or cultivated the 
same for the term of five years immediately succeeding 
the time of filing the affidavit, and makes affidavit that 
no part of such land has been alienated, except as pro¬ 
vided in Section 2288, and that he, she, or they will 
bear true allegiance to the Government of the United 
States; then, in such case, he, she, or they, if at that 
time citizen of the Lnited States, shall be entitled to 
a patent, as in other cases provided by law.” 

Bauer’s pending entry was not made under Section 2289, 
R. S., but under Section 6, Act May 29, 1908. 

It will be remembered that the proper affidavit that he 
did not intend to alienate the land tais executed by Bauer 
when he made the entry upon the Wisconsin track in 1893, 
and that the proper final affidavit that he had not alienated 
the Wisconsin land was executed by him at the time he 

d n t ry on December 8, 1908. 

It should be borne in mind that the non-alienation affida¬ 
vit and other final proofs were tendered by Bauer to the 
Ashland, Wisconsin, land office after his completion of five 
years residence, cultivation and improvement and during 





the seven year period required by law, and was refused by 
said land office. This tender was made more than nine 
years before Bauer attempted any alienation (R., 77-82). 

It will be remembered that he actually resided upon the 
^ isconsin tract of land for more than five years and eleven 
months prior to his ejectment therefrom by the court, and 
that he is by law now given credit for residence upon the 

isconsin tract for more than five years and eleven months, 
and he has executed the final affidavit of non-alienation of 
the Wisconsin land and filed the same with his application 
for the Colorado land. 

As Bauer had resided upon the Wisconsin tract, im¬ 
proved and cultivated the same for a period of upwards of 
five years, under the regulations of the Interior Depart¬ 
ment, it only became necessary for him in making his proof 
upon the second entry, to file evidence of the non-mineral 
character of the land embraced in the second entry and 
submit therewith proof that he had theretofore complied 
with the law in respect to the Wisconsin entry (R., 6). 

The appellee in his answer raised some question as to the 
validity of the non-mineral affidavit filed by Bauer and con 
tended that such affidavit could only be executed by the en¬ 
try man in person. 

In Mendelhall vs. Howell, 14 L. D., 461, the Secretary 
of the Interior held that: 


“The applicant filed non-mineral affidavit required, 
made by his father. * * * I know of no reason 

why the non-mineral affidavit should not be furnished 
by his father.” 


In instructions of March 6, 1900, 29 L. D., 580, in passing 
upon the question of whether the non-mineral affidavit re¬ 
quired in such selections should be made by the applicant 


* 
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of may be made by any other jierson possessing the requi¬ 
site knowledge, the Secretary held that: 

“\A here the selection is in lieu of land covered by a 
patent or a patent certificate, the non-mineral affidavit 
may be made by any credible person possessed of the 
requisite personal knowledge in the premises.” 

Again in the instructions under the remedial act in the 
case at bar the entryman is required to furnish ‘‘evidence 
of the non-mineral character of the land” (R., 6). No inti¬ 
mation is made that the evidence shall consist of the affi¬ 
davit of the entryman alone. 

But, however, this question is really not in the case as the 
non mineral affidavit which was filed was accepted by the 

1^ e never questioned until after 

the institution of the suit at bar. It did not become neces¬ 
sary for Bauer to make under the law or under the regula¬ 
tions referred to, an affidavit of the non-alienation of the 
second Glenwood Springs entry, as that was specifically 
waived by the Secretaries instructions. What the home¬ 
stead statute deals with, and it is perfectly clear on that 
point, is the alienation of the land which was occupied and 
cultivated for five years. The entryman must show that he 
has not alienated that particular land. The affidavit which 
he filed when he made his entry referred to that particular 
land on which settlement was made and the final affidavit 
of non-alienation must of necessity refer to the land which 
Bauer had entered, cultivated and lived upon for the term 
of five years. It was not necessary for Bauer to make an 
affidavit that he had not and did not intend to alienate the 
land embraced in the second entry. It will be remembered 
that the remedial act does not make such a requirement; 
neither do the regulations and instructions of the Secretary 
of the Interior promulgated for the administration of said 
act make such requirements. Indeed, a requirement of this 




character would be absurd, in that it would not be possible 
to fix any period after which alienation might be made, or 
any period before which alienation could not be made. The 
homestead law does not require a residence upon the origi¬ 
nal entry for more than five years, and in this case the act 
of 1908 does not require that there should be any period 
of additional residence upon the second entry. There is no 
such requirement in the law and the Secretary of the In* 
terior did not nor could he make such requirement; for if 
he had had authority to require the entryman to reside 
upon the land for one day in excess of the five year period 
required by law, then he would have had authority to re¬ 
quire him to reside thereon for five years in excess of such 
period, and as no further residence was required a non¬ 
alienation affidavit in respect to the second entry could 
serve no possible purpose. The act of May 29, 1908, places 
no restraint upon alienation, and as has been seen the en¬ 
tryman was not required under the regulations of the de¬ 
partment to do anything in respect to the second entry ex¬ 
cept file the proofs in respect to his first entry and evidence 
of the non-mineral character of the land embraced in the 
second entry; therefore, it is submitted, it cannot be suc¬ 
cessfully contended that Bauer could not alienate his inter 
est, or that the agreement between Bauer and the appellant 
was contrary to the law or public policy and invalidated 
the second entry of Bauer. The appellee in his answer con¬ 
tended that Section 2290 R. S. U. S. and all of its require¬ 
ments are applicable to the second entry. It will be ob¬ 
served that the requirements of Section 2290 are applicable 
only to “any person applying to enter land under the pre¬ 
ceding section.” 

Bauer did not apply to enter the Colorado tract under 
“the preceding section” (2289), but under the specified 
special remedial act passed for his relief (Section 6, Act 
May 29, 1908), which did not contain any such requirement. 




Bauer had complied with the law fully in respect to the 
W isconsin entry and was entitled to have a patent therefor, 
had the Government been in a position to grant such a pat¬ 
ent. He had earned his title and the courts hold that the 

entr\ man may have a vested interest before a patent is 
issued. 

In Newkirk vs. Marshall (35 Kans., 77), the Court said: 

M hen a person becomes entitled to a patent by rea¬ 
son of having made the final proof required by the 
statute, but the patent has not been issued, he may 
contract or be contracted with concerning the land or 
sell or convey it, precisely the same as though patent 
has already been issued. In order to protect the rights 
of all parties, where a patent is due and has not yet 
issued, equity will consider such rights precisely the 
same as though the patent had in fact been issued on 

the very first day on which it ought to have been 
issued.” 

In Rube vs. Sullivan (23 Neb., 779), the Court said: 

“In like manner the entryman may, after final proof, 
but before issuance of the patent, make a valid dedica¬ 
tion of a portion of the land for a public road.” 

In Simmons vs. Wagner (101 U. S., 260). 

Where one in possession of public lands, under a certifi¬ 
cate of the register that he had paid for the same, without 
a patent, can successfully defend against an action of eject¬ 
ment to recover the possession by the holder of a patent 
issued upon a subsequent purchase of the land as part of 
the public domain, the court said: 

“Where the right to a patent has once become vested 
in a purchaser of public lands, it is equivalent, so far 



as the Government is concerned, to a patent actually 
issued. The execution and delivery of the patent after 
the right to it has become completed are the mere min¬ 
isterial acts of the officers charged with that duty.” 

In the case of Cornelius vs. Kessel, 128 U. S., 456, we find 
(syllabus) : 

“When an entry is made upon public land subject to 
entry, and the purchase money for it is paid, the 
United States then holds the legal title for the benefit 
of the purchaser, and is bound, on proper application, 
to issue to him a patent therefor; and if they after¬ 
wards convey that title to another, the purchaser, with 
notice, takes subject to the equitable claim of the first 
purchaser, who can compel its transfer to him.” 

“The power of supervision possessed by the Commis¬ 
sioner of the General Land Office over the acts of the 
register and receiver of the local land offices is not un¬ 
limited or arbitrary, but can only be exerted when an 
entry is made upon false testimony or without author¬ 
ity of law; and can not be exercised so as to deprive a 
person of land lawfully entered and paid for. 

“When the Commissioner of the General Land Office 
without authority of law, makes an order for the can¬ 
cellation of an entry of public land made in accordance 
with law, and accompanied by the payment of the pur¬ 
chase money, the person making the entry and those 
claiming under him can stand upon it, and are not 
obliged to invoke the subsequent reinstatement of the 

entry bv the Commissioner.” 

» % 

In said decision the court said: 

“When the tract, which was subject to entry, was 
thus purchased and paid for it ceased to be subject 
to the disposal of the United States; it was not in 



equity their property. Carroll vs. Safford, 3 How., 440, 
400; Witherspoon vs. Duncan, 4 Wall., 210, 218. The 
legal title, it is true, was retained by them, but they 
held it as trustee for the benefit of the purchaser; and 
they were bound, upon proper application, to issue him 
a patent therefor. If, from inadvertence or mistake 
as to their rights, or other cause, they afterwards con¬ 
tend that title to another, the grantee with notice 
took it subject to the equitable claim of the first pur¬ 
chaser who could compel its transfer to him. In all 
such cases a court of equity will convert the second 
purchaser into a trustee of the true owner and compel 
him to convey the legal title.” 

Lindsey vs. Hawes, 2 Black., 554. 

Stark vs. Starrs, 6 Wall., 402, 419. 

In the case of Ballinger vs. U. S. ex rel. Frost, 216 U. S., 
240, the Court reaffirmed the doctrine laid down in Sim¬ 
mons vs. Wagner, 101 U. S., 260: 

U W here the right to a patent has once become vested 
in the purchaser of public lands, it is equivalent, so far 
as the Government is concerned, to a patent actually 
issued. ” 

The execution and delivery of the patent after the right 
to it has become complete are the mere ministerial acts of 
the officers charged with that duty. 

The case of U. S. vs, Schurz, 102 U. S., 378, was also cited, 
in which the court held that: 

“No further authority to consider the patentee’s case 
remains in the land office. No right to consider 
whether he ought, in equity or on new information, to 
have the title or receive the patent. There remains a 
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duty—simply ministerial—to deliver the patent to the 
owner—a doty which, within all the definitions, can be 
enforced by the writ of mandamus.” 

Referring to the power of supervision possessed by the 
Commissioner of the General Land Office over the acts of 
the register and receiver of the local land offices in the dis¬ 
position of public lands the court, in the case of Cornelius 
vs. Kessel, supra , held that: 

The power of supervision and correction is not an 
unlimited or arbitrary power. It can be exerted only 
when the entry was made upon false testimony or with¬ 
out authority of law. It can not be exercised so as to 
deprive any person of land lawfully entered and paid 
for. By such entry and payment the purchaser secures 
a vested interest in the property and the right to a pat¬ 
ent therefor, and can no more be deprived of it by an 
order of the Commissioner than he can be deprived by 
such order of any other lawfully acquired property. 
Any attempted deprivation in that way of such interest 
will be corrected when the matter is presented so that 
the judiciary can act upon it.” 

In the case at bar it can not be seriously alleged that the 
entry was made either upon false testimony or without au¬ 
thority of law T , and hence under the decisions of the United 
States courts the Department has no power of supervision 
over the act of the local land office in issuing the final re¬ 
ceipt and final certificate. 

In the case of Moyer vs. McCullough, 1 Ind. (1 Cart.) 
339, it is held that: 

( 

i 

‘‘If the register of the land office has duly admitted 
the location of land and granted a certificate thereof, 
a subsequent sale of the same land is void, although to 
a bone fide purchaser without notice.” 


Again in the ease of Marsh vs. Gousoulin, 16 La., 84 it 
is held: * 

“The Government’s failure to perform its obli¬ 
gation, preventing one who having entered land accord¬ 
ing to law has done everything in his power to fulfill 
it® conditions, from completing its purchase, can not 
deprive him of his rights.” 

Again, in the case of Groom vs. Hill, 9 Mo., 323 it was 
held that: 

“Evidence that the Commissioner of the General 
Land Office had cancelled the first entry, no patent 
being issued or of record, will not affect the right of 
the party claiming under the eldest entry.” 

Again in the case of Aldrich vs. Aldrich, 37 Ill. 32 it is 
held that: 

“When a person enters land at a Government land 
office and pays for it either by a land warrant or in 
money, he acquires precisely the same equitable rights 

that he would in a similar transaction with a private 
individual.” 

In the same case the court further says: 

“If the Government officers cancel the entry, as was 
done in the case at bar, the courts in the absence of 
any other evidence will presume in favor of the official 
action of the Government officers that such cancellation 
was made upon just and valid grounds. If, however it 
affirmatively appears that such cancellation was illegal 
and wrongfully made, the courts will disregard it. We 
have been referred to no act of Gongress and we are 
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not aware of any which gives the Commissioner of Pen¬ 
sions a discretionary power to cancel land warrants or 
the Commissioner of the General Land Office any such 
power to cancel certificates of entry/* 

Again in the case of Stinson vs. Clarke (C. C.) 45 Fed., 
760, it is held that: 

“The power of the Commissioner of the General Land 
Office to cancel entries of public lands after final proof 
has been made and a final certificate issued, extends 
only to cases of entries made upon false testimony or 
without authority of law; and the decisions made in the 
Land Department are only conclusive in so far as 
they relate to pure questions of fact unmixed with 
questions of law.” 

In the case of Stinson vs. Geer, 42 Kans., 520, 22 Pac., 
586, it is held that: 

“If the holder of a military land warrant locates the 
same upon public land and receives the usual certificate 
therefor, he then has the right to transfer or sell the 
land, and if lie exercises such right before the patent is 
issued to him, the patent inures to the benefit of his 
grantee.” 

In the case of Stark vs. Starrs, 6 Wall., 402, we quote 
from the syllabus as follows: 

“The right to a patent once vested is equivalent as 
respects the Government dealing with the public lands 
to a patent issued. When issued, the patent, so far as 
may be necessary to cut off intervening claimants, re¬ 
lates back to the inception of the right of the patentee.” 
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In the ease of Witherspoon vs. Duncan, 4 Wall., 210 we 
quote from the syllabus as follows: 

Lands originally public ceased to be public after 
they have been entered at the land office and the cer¬ 
tificate of entry has been obtained.” 


So it will be seen upon a consideration of the authori¬ 
ties, that where the right to a patent has been earned the 
entrymen has such an interest as can be alienated. 

It must be conceded that Bauer had such an interest in 
the W isconsin land, had the Government been in a position 
to grant the patent as was capable of alienation, and cer¬ 
tainly, he should have the same interest in the land which 

was given by the Government as a substitution for the Wis 
consin land. 

Indeed the Secretary of the Interior held in his opinion 
of February 21, 1910 (R., 54), that the homesteader should 
have the same interest in the land which was given by the 
Government as a substitution for the Wisconsin land as he 
would have been entitled to in respect to the Wisconsin 
tract, had said tract belonged to 'the Government, and in 
said decision decided against Bauer on the ground that any 
residence by Bauer on the Wisconsin tract subsequent to 
the decision by the Supreme Court of the United States was 
not bona fide. Congress had before it that decision of the 
Secretary and certainly legislated because of and in the 
light of said decision and had Congress not desired that the 
construction placed upon the act by the Secretary, as to 
homesteaders occupying the same relative position in re¬ 
spect to other lands as he would have occupied in respect to 
the Wisconsin tract had the same belonged to the Govern¬ 
ment, should not obtain as the correct interpretation of said 
act, would have incorporated in the joint resolution of June 
25, 1910, an express restriction upon alienation. 










The appellee in the court below relied upon Anderson vs. 
Carkins (135 U. S., 482). 

The facts in that case were, that an agreement was 
entered into on I>ecember 16, 1876, between Ander¬ 

son and Carkins, whereby Anderson agreed for a 
consideration to sell to Carkins the public land on which 
he, Anderson, entered and give a deed therefor on or before 
May 1, 1881. It appears that prior to the date of the con¬ 
tract, < arkins had been in possession of the land, he having 
held it as a timber claim from 1873 to the time of the con¬ 
tract; had cultivated part of it and made improvements, 
that the improvements thus made were of the value of one 
thousand dollars, and Anderson was unable to pay this 
sum, so an arrangement was made by which Carkins relin¬ 
quished and Anderson entered into possession for the pur¬ 
pose of acquiring the title under the homestead law, and 
after so acquiring the title, to convey one-half of the land 
to Carkins. After patent issued to Anderson, he refused to 
carry out the agreement, and Carkins brought suit for spec¬ 
ific performance. 

The court, speaking by Mr. Justice Brewer, said: 

‘‘The law contemplates five years continuous occu¬ 
pation by the homesteader with no alienation except 
for the named purpose. It is true that the sections 
contained no express prohibition of alienation, and no 
forfeiture in case of alienation; yet, under them the 
homestead right cannot be perfected in case of aliena¬ 
tion, or contract for alienation, without perjury by the 
homesteader.” * * * 

Justice Brewer then proceeds to say that the question 
was before the Supreme Court of Kansas and in delivering 
the opinion of the court he thus stated his conclusions: 

“On the other hand it is contended that the home¬ 
stead is a gift from the Government to the homesteader, 
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conditioned upon his occupation for five years, and 
upon his making no disposition or alienation during 
sue 1 term; that the whole policy of the Government in 
this respect would be thwarted if the homesteader were 
permitted to alienate prior to the expiration of the five 
years; that a successful alienation could be accom¬ 
plished only by perjury, and an attempted alienation 
would only offer a constant inducement to the home¬ 
steader to abandon his occupation, and thus deprive 
the purchaser of any possibility of acquiring title to 
the land; that a contract whose consummation neces- * 
sarily rests on perjury is illegal; that both purchaser 
and vendor are parties to the wrong, and that courts 
refuse to enforce such a contract, not from any regard 
to the vendor, but from motives of public policy. * * * 
“\>e think the latter reasoning correct, and that, 
whether the contract be absolutely void or not, it is so 
clearly against the will and policy of the Government 
and so necessarily resting upon perjury, a court of 
equity will have nothing to do with it.” * * * 

The Supreme Court of Nebraska, recognizing the 
general rule as to the invalidity of contracts against 
public policy, seemed to think that the parties w T ere not 
in paii delicto; but we are unable to see any distinc¬ 
tion in moral status between the man who contracts for 
the perjury of another and the one yvlio contracts to 
commit such perjury.” 

The decision in Anderson vs. Carkins expressly recog¬ 
nized that the law contained no expressed prohibition of 
alienation, and refused to enforce the agreement not on the 
ground of any prohibition of alienation, but on the ground 
that the homestead right could not be perfected without 
perjury by the homesteader, and that as the vendor and 
vendee yvere in pari delicto, a court of equity would not en¬ 
force such an agreement. 




In the case at bar no such question is involved. The 
facts are that the entryman Bauer lived upon the Wiscon¬ 
sin land for upwards of five years, improved and cultivated 
it, and executed his affidavit, together with other proofs, 
showing such improvements, cultivation and occupation, 
four years before he entered into the agreement w’ith the 
relator Jones. He was not required under the law or under 
the regulations of the Department to file an affidavit of non¬ 
alienation as to the second entry, so that certainly it can 
not be said that an alienation of the interests in the land 
substituted for the Wisconsin land would encourage per¬ 
jury or be in contravention of right or the policy of the law. 

In the act of May 29, 1908, there was no restraint upon 
alienation, and Congress at the time of the enactment of 
said law of 1908—a remedial statute which should be liber¬ 
ally construed—was in possession of the facts in respect 
to the Wisconsin settlers, and having in contemplation the 
fact that a great number of them had occupied the land 
for five years, would have by appropriate language ex¬ 
pressly im]K)sed a restraint ui>on the alienation by such set¬ 
tlers of the substituted lands, had it been its intention that 
said act should have that effect. But Congress passed the 
remedial act without imposing any such restraint upon free 
alienation and in order to prohibit alienation it would be 
necessary to read into the statute language that it does 
not contain—a prohibition against free alienation—a neces¬ 
sary incident, which all the courts say, of every property 
right. 

The right of disposition of property is incident to the 
right of property. It always exists whatever the nature 
of the property, unless directly restrained by some express 
provision of the statute. 

Myers vs. Croft, 13 Wall., 291. 

St. Louis Mining Co. vs. Mining Company, 71 U. S., 
656. 
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Adams vs. Church, 193 U. 8., 310. 

McCutcheon vs. Marshall, 8 Peters, 220. 

Webster vs. Luther, 163 U. 8., 331. 

The act of May 29, 1908, is highly remedial and must 
therefore be liberally construed. 

Sutherland on Statutory Construction, Sec. 410. 

Sedgwick, on Construction of Statutes, Sec. 309. 

The act of May 29, 1908, creates a new and independent 
property right. The right thus created and the interest 
thus given to the settlers is analogous to the Soldiers’ and 
Sailors’ Homestead Act, construed by the Supreme Court 
m \\ ebster vs. Luther, 163 U. S., 331. 

The widow of a deceased soldier made application dated 
April 7, 1887, for entering lands there in dispute under Re¬ 
vised Statute 2306, granting additional land to soldiers and 
sailors who served in the War of the Rebellion and after¬ 
wards she gave a quit claim deed to the plaintiff Webster. 
The defendant claimed title from the widow under a power 
of attorney to one Boggs dated April 28, 1880, and recorded 
April 8, 1887, in which she authorized Boggs to sell the ad¬ 
ditional homestead upon any terms he should see fit. The 
power of attorney was very similar to the one in the case at 
bar. The validity of this power of attorney and the deed 

made in pursuance thereof were involved. Section 2306 
provides : 

Every person entitled under the provisions of sec¬ 
tion 2304 to enter a homestead who may have hereto¬ 
fore entered under the homestead laws a quantity of 
land less than 160 acres shall be permitted to enter so 
much land as when added to the quantity previously 
entered shall not exceed 160 acres.” 
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In making entry upon the homestead lands it was neces¬ 
sary to file an affidavit of non-alienation as in the case at 
bar. The court held that the right to additional land did 
not require residence upon it and it was such a right as 
could be alienated. It will be observed that under said sec¬ 
tion it is provided that the homesteader himself shall be 
permitted to enter so much land. The court said: 

‘‘If, then. Congress did not burden the right to addi¬ 
tional lands with the condition that they should be con¬ 
tiguous to those originally entered, it would seem nec¬ 
essarily to follow that the grant of additional lands 
was without restriction, and, consequently, there was 
no purpose to interfere with the disposition by the 
homesteaders of such additonal lands or of his interest 
in them, in any mode he deemed proper or that might 
be adopted in respect of other property owned by him. 
Any other construction of Section 2306 would, we ap¬ 
prehend, defeat the purpose that Congress had in view 
when it gave additional lands to those who had made 
entries under the homestead laws of less than 160 
acres.” 

Mr. Justice Brewer, in his opinion, quoted from the opin¬ 
ion of Judge Sanborn, in Poirier vs. Barnes, 57 Fed. Kept., 
as follows: 

“The beneficiary was free to select this additional 
land from any portion of the vast public domain de¬ 
scribed in the act, and free to apply it to any beneficial 
use that he chose. It was an unfettered gift in the 
nature of compensation for past services. It vested a 
property right in the donee. The presumption is that 
Congress intended to make this right as valuable as pos¬ 
sible. Its real value was measured by the price that 
could be obtained by its sale. * * * We are unable 
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to And anything in the act of Congress or in the dic¬ 
tates of an enlightened public policy that requires the 
lmjiosition of any such restraint. On the other hand 
e general rule of law discourages all restraint upon 
alienation, the marked contrast between the purpose 
and the provisions of the grant of the right of the oris- 
inal homestead and the purposes and provisions of the 
grant of the right to the additional land and the his¬ 
tory of the legislation which is codified in the existing 
homestead law, leave us without doubt that the assign- 
"lent before entry of the right to this additional land 
granted by section 2306 contravenes no public policy of 
the nation, violates no statute, and is valid as against 
the assignor, his heirs and assigns.” 

It is the contention of counsel for the relator, that the 
case of Webster vs. Luther, mipra, is conclusive of the one 
at bar. The same law as to the non-alienation of the origi¬ 
nal entry was applicable to both, and the court refused to 
read into the subsequent act giving the additional land a 
restraint upon its free alienation. 

The right of entry was given by the Government in one 
case as reward for services rendered; in the other to com¬ 
pensate the settlers for the loss sustained by them in settling 
upon the lands at the instance of the Government, after¬ 
wards losing them through no fault of theirs, but because 
of the error of the Government. 

As was said by Judge Sanborn, in Poirier vs. Barnes 57 
Fed. Rep., cited in Webster vs. Luther: 


“The beneficiary was free to select this additional 
land from any portion of the vast public domain de¬ 
scribed in the act, and free to apply it to any beneficial 
use that it chose. It was an unfettered gift in the na¬ 
ture of compensation for past services. It vested a 
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property right in the donee. The presumption is that 
Congress intended to make this right as valuable as 
possible.” * * * 

So in this case, Congress desired to compensate these set¬ 
tlers for the loss which they had already sustained by rea¬ 
son of the action of the Government, which induced the 
settlers to enter upon these lands. 

In Mullin vs. Wine, 26 Fed., 206, in a decision dealing 
with the question of the title of a soldier, to an additional 
homestead, Judge Brewer, in his opinion, said: 

‘‘Now the right to enter and locate 80 acres was a 
thing of value—something to enlarge the estate of the 
minor—was property. It was personal property going % 
with him where they went—could be exercised and en¬ 
joyed by them; did not descend to the heir; was not 
attached to any particular tract of land; was therefore 
neither permanent, fixed nor immovable. It was a 
mere right of selection and taking- Like all property, 
it was subject of sale. The right to sell property need 
not in terms be granted; it exists if it is not in terms 
withheld.” * * * 

“To preserve the Indian’s title an express restriction 
is inserted in the title. The same or something equiva 
lent is always necessary to stay the power of disposi¬ 
tion which attends the ownership of property. When 
this has been exercised, and location and entry made, 
Who would doubt the right to sell the land? Yet, why 
should the right to sell exist after entry and not be¬ 
fore? Congress has placed no restriction. Who may? 

It must be borne in mind that this is not a case in 
which there is to be future consideration or future 
duty, it is personal, in that they* of a certain kind only 
can avail themselves of the gift. It is not personal in 
the sense that future service or future conditions are 
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posed -“It amounts simply to this: In view of 

' at has been d °ne. Congress makes this gift. It 
places no restriction on the donee, but leaves him to 
use he gift as he sees fit. Why may he not sell it? I 
see no satisfactory reason to the contrary.” 


In the case at bar absolutely no restraint upon alienation 

s imposed by the act of 1908, the entryman had performed 

ns service by occupying the land for upwards of five vears 

be had acquired a right, and, as stated by Judge Brewer’ 

why should he not avail himself of the right thus acquired? 

He is not required to cultivate, improve, or perform anv 

service m respect to the second entry, and why should any 

conditions be imposed regarding such second entry? I n the 

anguage of Judge Brewer, Congress has placed no restric- 
tion. W ho mav? 


Another case which is in point is that of Beley vs. Naph- 
taly, 169 U. S., 353. In that case an act of Congress was 
construed, which like the acts of Congress under considera¬ 
tion in the case at bar, was intended to give relief to persons 
who had by no fault of their own been deprived of the right 
to acquire public lands. The act in that case gave persons 
who in good faith had purchased Mexican lands under de¬ 
fective Mexican grants which afterwards became part of 
the public domain of the United States, the right to pur¬ 
chase such lands at the minimum price established by law. 
The court held that the statute was a highly remedial one 
and should have the most liberal construction. It was con¬ 
tended in that case as in the case at bar that the right 
given by the statute was a mere personal right and not 
alienable. On this point the court said: 


“It is also objected that even if Millett were ad¬ 
judged a purchaser in good faith from a Mexican 
grantee, he could not convey to another his right under 
the statute of 1866, but it was a mere personal privi- 










lege which he might exercise to purchase the land at 
the minimum price established by law. We think that 
a person who was within the statute and who had the 
right to purchase land as provided therein was not con¬ 
fined to the actual purchase himself, but that he could 
assign or convey such right, and that his grantee, or 
assignee, immediate or remote, could, so far as this 
point is concerned, exercise the same right of purchase 
which he had before he conveyed or assigned.” 

The court also said: 

‘‘In Thredgill vs. Pintard, 53 U. 8., 12 How., 24 
(13:877), the court recognized the right of an indi¬ 
vidual in possession of land and who was entitled to a 
preemption right therein to convey such right to an¬ 
other. 

In Webster vs. Luther, 163 U. 8 ., 331 (41:179), it 
was held that persons entitled, under the Revised Stat¬ 
utes, Section 2304, to enter a homestead, who may have 
theretofore entered under the homestead law a quantity 
of land less than 160 acres, and who has the right under 
Section 2306 to make an additional entry for the defi¬ 
ciency, could transfer such right by a proper convey¬ 
ance.” 

The Supreme Court here makes a complete answer to the 
contention made by the appellee to the effect that because 
the acts of Congress and the joint resolution for the relief 
of the Wisconsin settlers failed to specifically give them 
the jK)wer of alienation, the right conferred indicated a leg¬ 
islative intent that they should not have such right. It 
will be observed that the Supreme Court says that in order 
to deprive one of the right of alienation under such cir¬ 
cumstances, the statute must expressly restrict such aliena¬ 
tion ; not as is contended by appellee that the right of alien¬ 
ation will not exist unless expressly given by statute. 
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Myers vs. Croft, 13 Wall., 291, is a leading ease on the 
subject of alienation of land titles. In this ease both par¬ 
ties claimed title through one Frailey, the plaintiff by deed 
of September 3, 1857. It was admitted at the trial that 
Frailey, upon the 3d of May, 1857, entered the land in 
question at the United States Land Office for the Omaha 
Land District under the act of Congress entitled “An act to 
appropriate the proceeds of the sale of public lands to grant 
redemption rights,” approved September 4, 1841, and that 
a patent was issued on the first of May, 1864, to Frailey 
under his entry. The court held that the prior deed took 
title although made before the patent was issued. The 
12th section of the act of September 4, 1841, provided that 
all assignments or transfers of the right hereby secured 
prior to the issuance of the patent shall be null and void. 
So that there was an express legislative prohibition of any 
assignment or transfer of the right. 

The court said: 

“What did the legislature intend by this prohibition 
Did it mean to disqualify the pre-emptor who had en¬ 
tered the land from selling it at all until he had ob¬ 
tained his patent, or did the disability extend only to 
the assignment of the pre-emption right? Looking at 
the language employed, as well as the policy of Con¬ 
gress, on the subject, it would seem that the interdic¬ 
tion was intended to apply to the right secured by the 
act, and did not go further. This was the right to pre¬ 
empt a quarter section of land by settling upon and 
improving it at the minimum price no matter what its 
value might be when the time limited for perfecting the 
pre emption expired. This right was valuable and in¬ 
dependently of the legislation of Congress assignable. 
The object of Congress was attained when the pre-emp¬ 
tor went, with clean hands, to the land office and 
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proved up his right and paid the Government for his 
land. Restriction upon the power of alienation after 
this would injure the pre-emptor, and could serve no 
important purpose of public policy. It is well known 
that patents do not issue in the usual course of busi¬ 
ness in the General Land Office until several years 
after the certificate of entry is; given.” 

In that case there was an express legislative prohibition 
of any assignment or transfer of the right given, yet the 
court held that as there was no restriction upon the power 
of the alienation of the land as distinguished from the 
transfer of the right the pre-emptor could convey the land. 

This case demonstrates how far the courts will go in an 
effort to avoid the restraining of the right of alienation, a 
necessary incident of every property right. 

n. 

It is submitted that the Supreme Court of the District of 
Columbia has jurisdiction to compel the appellee to issue the 
patent in quetion. 

It will be remembered that the record discloses that 
Bauer filed full, complete and final proofs and the same 
were accepted as valid and sufficient by the Department 
and final certificate was issued to him. The appellee did 
not question the validity or sufficiency of the proof, but de¬ 
clined to issue the patent on the ground that Bauer had 
not such an / interest under the law' as could be alienated 
and that the agreement between Bauer and the appellant 
was in fraud of the public land laws. So it will be observed 
in the case at bar, there is no question of fact involving the 
exercise of judgment and discretion on the part of the ap- 
j>ellee, and as all question** of fact had been eliminated, a 
plain ministerial duty rested upon the appellee to issue the 
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V Ch had bee “ full >’ earned ; and it i« 

submitted that the law is well settled that where there is a 
refusal to perform a ministerial duty upon the part of an 
executive officer, the Supreme Court of the District of Co- 
himbia has jurisdiction to compel the performance of such 


Simmons vs. Wagner, 101 U. S., 260. 

Noble vs. Union River Logging Rr. Co., 147 U. S., 
177 • 

Ballinger vs. United States, ex rel, Frost, 216 U. S. 


in which case the court re-affirmed the doctrine laid down 
in Simmons vs. Wagner, 101 U. S., 260. 

"Where the right to a patent has once become vested 
in the purchaser of public lands, it is equivalent so far 
as the government is concerned to a patent actually is¬ 
sued. The execution and delivery of the patent after 
the right to it has become complete are mere ministerial 
acts of the officer charged with that duty.” 

United States vs. Schurz, 102 U. S., 278. 


This court in the recent case, Gilbert vs. Ballinger, 36 
App. D. C., —; 39 Law Reporter 497, held: 


‘If, as contended by the appellant, his title to the 
land became vested by full compliance with the act of 
Congress, that there was no jurisdiction\o entertain 
the contest, and nothing remained for the Secretary 
but the plain duty of ordering the patent to issue 
there would seem to be no ground for urging that the 
suit is in reality against the United States.” 
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In United States ex rel Humboldt Steamship Company 
vs. Interstate Commerce Commission, 36 App. D. C., —; 

39 Law Reporter, 386, this court held: 

“The common law jurisdiction of the Supreme Court 
of the District of Columbia, sitting as a circuit court, 
to issue the writ of mandamus against an officer of the 
government in a proper case will be conceded. It like¬ 
wise follows that similar power is vested in the court 
to command the performance of a duty purely legal 
and in which no act of judgment or discretion is in¬ 
volved by an official board or commission of the govern¬ 
ment. This i>ower has been so long and so frequently 
exercised as to admit of no doubt of the existence of 

ll^auUiorrtv v, U/J,, Ka*4. 

2> 3 iP t 3 e a CONCLUSION. 

It is manifest that the agreement made between Bauer 
and the appellant is not in contravention of any law, in 
fraud of the government or contrary to public policy. The 
proofs required to be made by the homestead law as to 
the non-alienation dealt expressly with the Wisconsin lands 
• and are absolutely truthful in every statement of fact and 
from inferences to be drawn from said proofs on the ques¬ 
tion of non-alienation. There was no alienation or at¬ 
tempted alienation of the Wisconsin lands and the proofs 
so show, and therefore, no question of perjury, or question 
of either or both parties being in the wrong, which were in¬ 
volved in the Anderson vs. Oarkins case, are involved in the 
case at bar. 

Congress placed no restraint in the Act of 1908, and we 
would have to read into it such a restraint to deprive the 
entryman of the right to sell the land embraced in his sec¬ 
ond entry given by said act. This, as has been pointed out, 
the court can not do. 
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knew kD ® w of the station of the public lands, and 
ew of the situation of the settlers in Wisconsin and the 
difficult} under which they would labor in trying to make 
entries upon other public lands, and if the department’, 
contention is correct, only those would do it who could 
command sufficient funds to enable them to go to the far 
Test and thus locate upon public lands. 

Unless appellant’s contention is correct in this respect, 

e act of May 29, 1908, w'ould not have dealt equally with 

a the settlers. It would have favored those of sufficient 

funds to travel about and locate lands and discriminate 

against those in actual need and want who were unable to 

go a long distance away and make entry of public lands. 

Is it not rather to be presumed that Congress intended to 

treat all of these settlers alike and give them something of 

value as a compensation and substitution for that which 

they had lost through the error and fault of the Govern- 
ment? 

It is respectfully submitted that the judgment appealed 
from should be reversed. 


Edward S. Bailey, 

Tucker, Kenyon & Macfarland, 

For Appellant. 
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The material facts of this case chronologically 
stated are as follows: 

Under an order of the Interior Department of 
October 22, 1891, which became effective on Novem¬ 
ber 2 following, certain lands in tbe Ashland, Wis., 
land district which had theretofore been withdrawn 
to satisfy grants made by Congress for tbe benefit of 
the Chicago, St. Paul, Minneapolis & Omaha Railway 
Co., were restored to the public domain and opened to 
settlement and entry under the general land laws. 

June 12, 1893, Leopold Bauer made homestead 
entry No. 3369 at Ashland for 120 acres of the lands 
above described, designated as the west half of the 
northwest quarter and the northwest quarter of the 

9426-11 
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southwest quarter of section 17, township 46 north, 
range 4 west. By decision of the Supreme Court of 
the United States, rendered June 3, 1895, in the 
case of Wisconsin Central Railroad Company v. For¬ 
sythe (159 U. S., 46), it was determined that the 
land involved belonged to the Wisconsin Central 
Railroad Co., and Bauer’s homestead entry was ac¬ 
cordingly held for cancellation by the Commissioner 
of the General Land Office, by a letter dated Novem¬ 
ber 13, 1895, addressed to the register and receiver 
at Ashland. The entry was finally canceled March 
24, 1896. That Bauer personally received notice 
not only of the decision of the court in favor of the 
railroad company but also of the order holding the 
entry for cancellation is shown by a letter addressed 
by him on January 16, 1896, to the Secretary of the 
Interior and the Commissioner of the General Land 
Office, in which he stated that on November 26, 1895, 
he received notice of the commissioner’s letter of 
November 13, and that notice was duly served on 
him by one Louis Ottel, as agent for the Wisconsin 
Central Railroad Co. This letter has been offered in 
evidence in the case. 

By the act of April 19, 1904 (33 Stat., 184), Con¬ 
gress provided: 

* * * That all qualified homesteaders 
who, under an order issued by the Land De¬ 
partment, bearing date October twenty-second, 
eighteen hundred and ninety-one, and taking 
effect November second, eighteen hundred and 
ninety-one, made settlement upon and im¬ 
proved any portion of an odd-numbered section 
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within the conflicting limits of the grants made 
in aid of the construction of the Chicago, Saint 
Paul, Minneapolis and Omaha Railway and the 
Wisconsin Central Railroad, and were there¬ 
after prevented from completing title to the 
land so settled upon and improved by reason 
of the decision of the Supreme Court in the 
case of Wisconsin Central Railroad Company 
against Forsythe, One hundred and fifty-ninth 
United States, page forty-six; and all qualified 
homesteaders who made settlement upon and 
improved any portion of an odd-numbered 
section within the conflicting limits of the 
grants made in aid of the construction of 
the Northern Pacific Railroad and The Dalles 
military wagon road, under orders issued by 
the Land Department treating such lands 
as forfeited railroad lands, and were there¬ 
after prevented from completing title to the 
land so settled upon and improved by reason 
of the decision of the Supreme Court in the , 
case of Wilcox against Eastern Oregon Land 
Company, One hundred and seventy-sixth 
United States, page fifty-one, shall, in making 
final proof upon homestead entries made for 
other lands, be given credit for the period of 
their bona fide residence upon and the amount 
of their improvements made on the lands for 
which they were unable to complete title: 
Provided, That no such person shall be entitled 
to the benefits of this Act who shall fail to 
make entry within two years after the passage 
of this Act: And provided further, That this 
Act shall not be considered as entitling any 
person to make another homestead entry who 
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shall have received the benefits of the home¬ 
stead law since being prevented, as aforesaid, 
from completing title to the land as aforesaid 
settled upon and improved by him. 

Following the passage of the act above quoted, 
Bauer, on August 12, 1904, appeared before the reg¬ 
ister of the Utiited States land office at Ashland, 
Wis., with two witnesses and executed affidavits 
showing what had been done in the way of comply¬ 
ing vrith the requirements of the homestead law re¬ 
specting the land which he had entered in 1893 and 
which had been awarded to the Wisconsin Central 
Railroad Co. in the case of the company against 
Forsythe (supra). Bauer did not, however, execute 
the final affidavit required of homestead entrymen, 
nor is there any evidence that he tendered the final 
fees and commissions required of homestead entry- 
men. Neither is there any evidence that Bauer had 
previously published notice of intention to submit 
final proof on his homestead entry. In this connec¬ 
tion it should also be stated that no attempt appears 
to have been made by Bauer to use the proof he 
offered at that time or at any time until he attempted 
to mak6 a homestead entry at Glenwood Springs, 
Colo., hereinafter more particularly referred to. De¬ 
cember 10, 1904, upon Bauer’s application, the fees 
and commissions paid on the Ashland entry were 
ordered repaid to him. 

May 29, 1908 (35 Stat., 465, 466), Congress passed 
a law, section 6 of which is as follows: 

That all qualified homesteaders who, under 
an order issued by the Land Department 
bearing date October twenty-second, eighteen 
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hundred and mnety-one, and taking effect 
November second, eighteen hundred and 
mnety-one, made settlement upon and im- 
proved any portion of an odd-numbered sec¬ 
tion within the conflicting limits of the grants 
made m aid of the construction of the Chicago, 
aint p aul, Minneapolis and Omaha Railway 
and the Wisconsin Central Railroad, and were 
thereafter prevented from completing title to 
the land so settled upon and improved by 
reason of the decision of the Supreme Court in 
the case of Wisconsin Central Railroad Com¬ 
pany against Forsythe (One hundred and fifty- 
ninth United States, page forty-six), shall, in 
making final proof upon homestead entries 
made for other lands, be given credit for the 
period of their bona fide residence upon and 
he amount of their improvements made on 
the lands for which they were unable to com- 
plete title. In the event that any entryman 
entitled to the benefits of this act shall have 
died, the right to make such second entry shall 
inure to his surviving widow, and if there be no 
widow livingthen to his minor child or children 
p an ^.’ * n rn t L he manner hereinbefore provided: 

romded, That no such person shall be entitled 
to the benefits of this act who shall fail to make 
entry within two years after the passage of this 
act: And provided further, That this act shall 
not be considered as entitling any person to 
make another homestead entry who shall have 
received the benefits of the homestead law 
since being prevented, as aforesaid, from com¬ 
pleting title to the lands as aforesaid settled 
upon and improved by him. 
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On the oate of the passage of this act a contract 
was entered into by which Bauer agreed to sell to 
one B. B. Jones all his right, title, and interest in 
and to the lands which he (Bauer) might become 
entitled under said act, and on December 8, 1908, 
admittedly pursuant to such agreement, there was 
filed in the local land office at Glen wood Springs, 
Colo., an application in Bauer’s name to enter, as a 
homestead, 164.10 acres, particularly described as 
lot 7, southeast quarter of the southwest quarter, 
and lot 9 of section 14, and lot 3 of section 23, town¬ 
ship 4 north, range 93 west, in the Glenwood Springs 
land district. With this application there were 
submitted the three affidavits made by Bauer and 
his two witnesses at Ashland, Wis., on August 12, 
1904, above mentioned, and certain additional evi¬ 
dence respecting the publication of notice, etc., in 
connection with the application for the land in the 
Glenwood Springs (Colo.) land district. Bauer, how¬ 
ever, did not file the homestead affidavit required by 
the law of homestead entrymen and the nonmineral 
affidavit filed was not executed by Bauer personally. 
Upon the filing of these papers the local office at that 
place, on February 16, 1909, issued final certificate 
No. 01073 in favor of Leopold Bauer, to the effect 
that the said Bauer was entitled to a patent under 
the provisions of the homestead law for the 164.10 
acres of land particularly described, it being recited 
in the certificate that the entry was allowed by the 
circular of June 11, 1908, for the relief of settlers 
upon Wisconsin railroad lands. 


i The Commissioner of the General Land Office, by 
decision rendered November 26, 1909, held the Col¬ 
orado entry for cancellation upon the ground that 
Bauer did not make the entry for his own use and 
benefit but for the benefit of Jones, pursuant to the 
contract agreement of May 29, 1908, above men¬ 
tioned; that Bauer never established or maintained 
residence on the land in Colorado and never cultivated 
the same; that he was not entitled to credit for any 
residence maintained upon the Wisconsin lands be¬ 
yond the date of receipt by him of notice of the can¬ 
cellation of the entry thereof because of conflict with 
the railroad claim, which was a period of less than 
three years. Upon appeal to the department the 
decision of the Commissioner of the General Land 
Office was affirmed February' 21, 1910 (38 L. D., 460), 
it being held that it was only necessary to the deter¬ 
mination of the case as presented to decide that 
Bauer was not entitled to credit for residence on the 
Wisconsin land beyond November 26, 1895; that on 
that date he had not completed such a period of resi¬ 
dence as would, if accompanied by appropriate cul¬ 
tivation and improvement, have vested him with a 
vendible interest had the land belonged to the Gov¬ 
ernment; that the Colorado entry was made pur¬ 
suant to an agreement contrary to the policy of the 

homestead laws, was not in Bauer’s own interest, and 
was void. 


By the joint resolution of June 25, 1910 (36 Stat., 
885), Congress declared— 

That in computing the time for which credit 
shall be given to the homestead settlers, their 
widows or minor heirs, under the provisions of 
section 6 of the act of May 29, 1908, entitled 
“An act authorizing the resurvey of certain 
townships in the State of Wyoming, and for 
other purposes,” credit shall be given for the 
full period of actual residence upon the lands 
to which they were unable to complete title: 
Provided , That such credit shall not extend 
beyond the date of judgments in ejectment 
against such settlers rendered by the courts. 

Sec. 2. That the limitation of time in 
which second entries may be made under sec¬ 
tion six of the act aforesaid shall be extended 
for the period of twelve months from the date 
of the passage of this resolution. 

It should be stated here that the acts of 1904, 1908, 
and the joint resolution of 1910, above Quoted, con¬ 
tain all the legislation enacted by Congress respecting 
the subject matter of this suit, excepting only the 
general provisions of the homestead law to which 
particular reference will be made in the argument. 

The attention of the Department of the Interior 
having been invited to this resolution, in connection 
with a motion filed by Bauer for review 7 of the deci¬ 
sion of February 21, 1910, it was held by the First 
Assistant Secret ary of the Interior, under date of Sep¬ 
tember 19, 1910, that the department was still of 
the opinion that the entry made by Bauer in Colorado 


was invalid when made; that it was not validated 
by the joint resolution of June 25; that it was made 
in fraud of the public-land laws and could not be 
permitted to stand. The motion for review was ac¬ 
cordingly denied. 

The case having been again brought before the De¬ 
partment of the Interior by the petition of Bauer 
invoking the supervisory authority of the Secretary 
of the Interior and asking a reconsideration of the 
department’s decisions of February 21 and Septem¬ 
ber 19, 1910, the petition was denied by decision of 
October 20 of that year, and a motion for re-review 
was likewise denied November 23,1910, at which time 
the demand made by Ben B. Jones, attorney in fact 
of Leopold Bauer, for the issue of patent, was also 
denied. Because of his failure to secure a patent for 
the Colorado land through the Interior Department 
this petition for a writ of mandamus directing the 
Secretary of the Interior to issue a patent has been 
filed by the relator. 

ARGUMENT. 

It is admitted by the relator that the entry made in 
Bauer’s name at the Glenwood Springs (Colo.) land 
office is not a homestead entry; that is, it is not made 
under sections 2290 and 2291 of the Revised Statutes. 
It is contended, however, that it was made under the 
act of May 29, 1908, and that said act grants a right 
of entry which is assignable. It will be seen, how¬ 
ever, that neither the act of 1908 nor the joint reso¬ 
lution of 1910 makes any provision for scrip rights or 
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authorizes any entry of public lands, except those 
already allowable, said acts merely authorizing credit 
for certain residence and improvements made under 
isconsin entries that failed. These laws recognize 
that those persons who had attempted to acquire title 
under the homestead laws to lands in the State of 
Wisconsin and who had failed in their efforts by reason 
of the decision in the Forsythe case, in which it was 
held that the lands entered had been previously 
granted to the \\ isconsin Central Railway Co., had 
not, by such attempted entries, lost their homestead 
privilege, but inasmuch as they had been misled by 
officers of the Government in allowing entries of such 
lands, and as a result thereof had expended time, 
labor, and money in the improvement of the lands 
which the Government could not give them, Congress 
granted to such persons, when making final proof upon 
homsetead entries made of other lands, credit for the 
period of residence and improvement made upon the 
Wisconsin lands. 

It will be observed that in none of these laws is 
there any express declaration of a grant of a right 
to enter lands, because Congress clearly recognized 
that no such authority was necessary. The entries 
made of the railroad lands having been declared 
illegal, the settlers had in law made no entries, and 
their homestead privileges had in no sense been ex¬ 
hausted by their fruitless attempt to acquire title 
to the \\ isconsin lands. This is clear from the lan¬ 
guage of the acts of 1904 and 1908, which declares 
that “all qualified homesteaders’’ who made entries 



of the Wisconsin Central Railroad lands, and who 
had been prevented from acquiring title thereto by 
reason of the decision in the Forsythe case, “ shall 
in making final jrroof upon homestead entries made for 
other lands be given credit for the period of their 
bona fide residence upon and the amount of the im¬ 
provements made on the lands for which they were 
unable to complete title.” 

The special legislation, therefore, merely grants a 
measure of relief to certain persons who, being 
qualified to make entry under the homestead laws, 
attempt to avail themselves of the benefits of those 
laws. The homestead laws were for those desiring 
to establish homes on the public domain, and in 
order to secure title thereunder, it was necessarv to 
show five years’ residence and improvement. The 
effect of this special legislation, therefore, was merely 
to afford those having lost opportunity to acquire 
title to the Wisconsin lands, when seeking a home 
elsewhere , credit for the period of residence and im¬ 
provement made on the Wisconsin lands. 

This purpose is made clear by the provision found 
in both the acts of 1904 and 1908: 

And provided further , That this act shall not 
be considered as entitling any person to make 
another homestead entry who shall have re¬ 
ceived the benefits of the homestead law since 
being prevented, as aforesaid, from completing 
title to the land as aforesaid settled upon 
and improved by him. 

If the purpose of said acts was merely to compen¬ 
sate for loss of title to Wisconsin lands by granting a ’ 
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right to enter other lands in lieu thereof, which right 
might be assigned, what was the difference whether 
the party had made a homestead elsewhere in the 
meantime or not? If another entry had been made 
prior to the act of 1904, the entryman must have 
shown residence and improvement to the same extent 
as though the Wisconsin entry had never been made, 
no credit for residence elsewhere being then allowable, 
and perfection of such entry could not have been 

compensated for loss occasioned through the Wiscon¬ 
sin entry. 

To more clearly understand the extent of the relief 
granted by the acts of 1904 and 1908, it becomes 
necessary to examine the requirements of the home¬ 
stead laws. The material portions of the homestead 
laws obtaining at the time of these transactions will 
be found in section 2238 of the Revised Statutes, 
sections 2289 to 2291, as amended by the act of March 
3, 1891 (26 Stat., 1095), and the act of March 3, 1879 
(20 Stat., 472), which are as follows: 

Section 2289. Every person who is the 
head of a family, or who has arrived at the age 
of twenty-one years, and is a citizen of the 
United States, or who has filed his declaration 
of intention to become such, as required by 
the naturalization laws, shall be entitled to 
enter one-quarter section, or a less quantity, 
of unappropriated public lands, to be located 
m a body in conformity to the legal subdivi¬ 
sions of the public lands; but no person who 
is the proprietor of more than one hundred 
and sixty acres of land in any State or Ter- 
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ntory shall acquire any right under the 
homestead law. And every person owning 
and residing on land may, under the provi¬ 
sions of this section, enter other land lying 
contiguous to his land, which shall not, with 
the land so already owned and occupied, ex¬ 
ceed in the aggregate one hundred and sixty 

Section 2290. That any person applying to 
enter land under the preceding section shall 
first make and subscribe before the proper 
officer and file in the proper land office an 
affidavit that he or she is the head of a family, 
or is over twenty-one years of age, and that 
such application is honestly and in good faith 
made for the purpose of actual settlement and 
cultivation, and not for the benefit of any 
other person, persons, or corporation, and that 
he or she will faithfully and honestly endeavor 
to comply with all the requirements of law 
as to settlement, residence, and cultivation 
necessary to acquire title to the land applied 
for; that he or she is not acting as agent of 
any person, corporation, or syndicate in mak¬ 
ing such entry, nor in collusion with any per¬ 
son, corporation, or syndicate to give them 
the benefit of the land entered, or any part 
thereof, or the timber thereon; that he or she 
does not apply to enter the same for the pur¬ 
pose of speculation, but in good faith to 
obtain a home for himself, or herself, and that 
he or she has not directly or indirectly made, 
and will not make, any agreement or contract 
in any way or manner, with any person or 
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persons, corporation, or syndicate whatsoever, 
by which the title which he or she might 
acquire from the Government of the United 
States should inure, in whole or in part, to 
the benefit of any person, except himself, or 
herself, and upon filing such affidavit with the 
register or receiver on payment of five dollars, 
when the entry is of not more than eighty acres, 
and on payment of ten dollars, when the entry 
is for more than eighty acres, he or she shall 
thereupon be permitted to enter the amount 
of land specified. 

Section 2291. No certificate, however, shall 
be given, or patent issued therefor, until the 
expiration of five years from the date of 
such entry; and if at the expiration of such 
time, or at anv time within two years there- 
after, the person making such entry; or if 
he be dead, his widow; or in case of her 
death, his heirs or devisee; or in case of a 
widow making such entry, her heirs or de¬ 
visee, in case of her death, proves by two 
credible witnesses that he, she, or they have 
resided upon or cultivated the same for the 
term of five years immediately succeeding 
the time of filing the affidavit, and makes 
affidavit that no part of such land has been 
alienated, except as provided in section twenty- 
two hundred and eighty-eight, and that he, 
she, or the} 7 will bear true allegiance to the 
Government of the United States; then, in 
such case, he, she, or they, if at that time 
citizens of the United States, shall be entitled 
to a patent, as in other cases provided by law. 
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Section 2238. Registers and receivers, in 
addition to their salaries, shall be allowed each 
the following fees and commissions, namely: 

* * * * 

Third. A commission to be paid by the 
homestead applicant, at the time of entry, of 
one per centum on the cash price, as fixed by 
law, of the land applied for; and a like com¬ 
mission when the claim is finally established, 
and the certificate therefor issued as the basis 
of a patent. 

Be it enacted by the Senate and House of 
Representatives of the United States of America 
in Congress assembled , That before final proof 
shall be submitted by any person claiming to 
enter agricultural lands under the laws pro¬ 
viding for preemption or homestead entries, 
such person shall file with the register of the 
proper land office a notice of his or her inten¬ 
tion to make such proof, stating therein the 
description of lands to be entered, and the 
names of the witnesses by whom the necessarv 
facts will be established. Upon the filing of 
such notice the register shall publish a notice, 
that such application has been made, once a 
week for the period of thirty days, in a news¬ 
paper to be by him designated as published 
nearest to such land, and he shall also post 
such notice in some conspicuous place in his 
office for the same period. Such notice shall 
contain the names of the witnesses as stated 
in the application. At the expiration of said 
period of thirty days the claimant shall be 
entitled to make proof in the manner hereto¬ 
fore provided by law. The Secretary of the 





Returning now to the provisions of the special laws 
enacted for the relief of settlers on the Wisconsin 
Railroad lands, it will be observed that the benefi¬ 
ciaries are, 1 in making final proof upon homestead 
entries made for other lands,” to be credited only 
with the residence upon and improvements made on 
the Wisconsin lands. They are not relieved from the 
necessity ol making the homestead affidavit required 
by section 2290 of the Revised Statutes, nor of paying 
the fees and commissions provided in sections 2290 
and 2238; but “ in making final proof upon homestead 
entries made for other lands” they are merely allowed 
“ credit for the period of their bona fide residence upon 
and the amount of their improvements made” on the 
Wisconsin lands, and under the terms of the joint 
resolution of June 25, 1910, they may be entitled to 
credit for residence maintained even after knowledge 
of the decision of the Supreme Court in the Forsythe 
case and the actual cancellation of their entries. 

According to the evidence in this case, Bauer made 
his Wisconsin entry in 1893, and within less than 
three years thereafter that entry was held for cancel¬ 
lation because of the decision of the court, and notice 
of that order having been served upon him, the entry 
was, in 1895, finally canceled. No final proof had 
been or could have been made by Bauer at' that time, 
so that said entry was never, even in form, perfected. 
It is true that, without authority, Bauer, on August 
12, 1904, appeared before the register of the land 
office at Ashland, \\ is., with two witnesses and made 
affidavits as to his residence upon and cultivation 
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and improvement of the Wisconsin lands. It will 
be noted, however, that this showing was made more 
than 11 years after the date of the Wisconsin entry 
and some 8 years after that entry had been can¬ 
celed. Moreover, it is important to note that at the 
time of making this so-called final proof Bauer did 
not make the final affidavit, which is, indeed, the only 
affidavit required by the statute of the homestead 
entryman at the time of making final proof. Whiie 
it is claimed by the respondent that this affidavit 
was, in fact, never executed, the testimony of the 
lelator, taken before this court, is that Bauer was 
sworn thereto in the year 1908 by the register of the 
land office at Glenwood Springs. Moreover, it should 
also be observed in this connection that there is no 
evidence to show that at the time of making the affida¬ 
vits before the register of the land office at Ashland 
in 1904 Bauer tendered the final commissions re¬ 
quired of homestead claimants by section 2238 of the 
Revised Statutes. Nor is there any evidence what¬ 
ever to show that these affidavits were ever filed in 
the local land office at Ashland, Wis., or in any other 
office of the Land Department of the United States, 
until offered in connection with the Glenwood Springs 
entry in December, 1908. 

It has been shown that Bauer did not complete 
his Wisconsin entry and could , not have done so. 
He was never in the position of owner of the land; 
never secured a vested right therein; and as a con¬ 
sequence had nothing which he might convey. 
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After the passage of the act of 1904 he had a priv¬ 
ilege, not generally enjoyed, which he might have 
exercised in connection with an entry thereafter 
made under the homestead laws, but only in that 
manner. 

Relator’s contention that Bauer, having perfected 
the claim under his Wisconsin entry, had thereby 
acquired a vested right w T hich might be assigned and 
applied to another tract of land without further com¬ 
pliance with the requirements of the homestead law, 
not onlv assumes what is not the fact—that the for- 
malities of a completed entry had been accomplished—- 
but is altogether inconsistent when considered in con¬ 
nection with the fact that Bauer’s Wisconsin entry 
embraced 120 acres, while the Colorado entry con¬ 
tained 164.10 acres. True, the difference in area 
w r ould be immaterial if Bauer had made entry of the 
Colorado lands in accordance with the terms of the 
homestead laws, as supplemented by the special leg¬ 
islation—that is, for a home for his own use and 
benefit, and not in accordance w ith a prior agreement 
prohibited by those laws—but if a mere scrip right, 
or a right to exchange, w'as granted by the legisla¬ 
tion involved, as now' claimed by relator, the differ¬ 
ence in area would of itself invalidate the Colorado 
entry. 

The homestead right is a personal right and its 
transfer is specifically denied. The claimant must 
declare that the entrv is in his exclusive interest when 
the claim is initiated, and at the conclusion must 






swear that he has kept faith and has not conveyed or 
agreed to convey away the land entered. 

What are the facts with respect to the entry in 
question? Jones, the relator, never made a Wis¬ 
consin entry; he is not within the acts of 1904 and 
1908; he was desirous of obtaining title to a particular 
tract of public land within the State of Colorado, 
which he could not purchase from the Government' 
the sale of public lands at private entry having long 
since been discontinued. He finds Bauer possessed 
of certain rights under the act of 1904 and bargains 
with him to make entry of the land in Colorado 
for his (Jones’s) benefit. Now, if Bauer was pos¬ 
sessed of a right of entry which he might have disposed 
of, Jones, the purchaser, needed Bauer no longer, and 
Jones might, after his agreement with Bauer, have 
made the entry in his own right under the purchase. 
He recognized this could not be done under the law; 
so Bauer is carted to the distant State, where he goes 

through the form of entering the land selected by 
Jones. 

Was this a homestead entry? Clearly it was not, 
because the conditions necessary under the law to 
initiate a homestead were never complied with. 
Bauer executed certain papers, but they do not 
meet the requirements of the homestead laws. 
Further, the oaths required could not have been 
taken without committing perjury. 

Jones, the relator, admits all this now, but the 
Bauer entry papers did not disclose these facts, and 
he may have been induced to make such admissions 


by the fact that Government agents had previously 
developed such facts in connection with this entry 
and others which he had likewise procured to be 
made for his benefit. 

It must be remembered that Jones’s purchase and 
his entry were made in 1908. 

At that time there was no law making it possible 
to credit Bauer, on account of his Wisconsin entry, 
with*any period of residence subsequent to notice 
of the prior right of another in the Wisconsin land, 
surely not after the cancellation of his entry. Any 
residence thereafter was at his own desire, and at 
this time less than three years had elapsed since the 
making of his Wisconsin entry. 

Whatever benefit was extended by the subsequent 
resolution of 1910 it does not concern this transac¬ 
tion: First, because the rights thereunder were fixed 
two years before, and, second, because the privilege ex¬ 
tended thereby is specifically limited to the entry- 
man, his widow, and his minor heirs, thus excluding 
an assignee. 

In this connection it must not be forgotten that no 
such interest is acquired under the homestead law 
as may be transferred until proof of full compliance 
with the law has been made in the manner provided 
by law. 

Admitting, for the sake of the argument, that Bauer 
under the joint resolution of 1910 is entitled to credit 
for residence maintained on the Wisconsin entry, 
even after he had notice of the cancellation of that 
entry, it still remains that he had failed in several 
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material respects to so comply with the requirements 
of the homsetead laws in connection with the Wis¬ 
consin entry as to have acquired a vested interest 

in the lands involved, if they had been lands of the 

% 

Government, in that he had never paid the final fees 
and commissions and had never made the final affida¬ 
vit required by the statute. 

The contention of the relator that Bauer had a 
completed homestead entry of the Wisconsin lands 
in that he had done all that the homestead laws 
require of him in connection therewith before he 
made his agreement with Jones, in May, 1908, is 
absolutely refuted by the facts shown above and by 
the further fact that in December, 1904, upon Bauer’s 
application, the fees and commissions paid on his 
Wisconsin entry were ordered to lie refunded. 
This latter act was in law and in fact an abandonment 
of his claim under the Wisconsin entry. True, the 
entryman would not thereby be precluded from 
thereafter making a homestead entry of other lands 
and in that connection from receiving the benefits 
of the special legislation contained in the acts of 
1904, 1908, and the joint resolution of 1910; but it 
established beyond question the fact that he had no 
completed entry of the Wisconsin lands which were 
subject to sale. 

His agreement with Jones, executed the same day 
on which the act of 1908 was passed, rendered illegal 
any homestead entry that Bauer might thereafter 
make in pursuance of such agreement; that the Glen- 
wood Springs entry was made in pursuance of that 
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agreement is admitted. Indeed, it is only upon the 
validity of that agreement that the relator can base 
any standing in this court. 

The Department of the Interior has repeatedly held 
that a written agreement to convey the land covered 
by a homestead entry made prior to the perfection of 
the same will defeat the right of the entryman to 
acquire title. (See Walker v. Clayton , 24 L. D., 79; 
Molinari v. Scholari , 15 L. D., 201; Tagq v. Jansen, 
16 L. D., 113; and cases cited.) 

These decisions of the Interior Department are in 
accord with the views of the Supreme Court as an¬ 
nounced in the case of Anderson v. Carkins (135 
U. S., 483), where it was held that a contract by a 
homesteader to convey a portion of the tract, when 
he shall acquire title from the United States, is 
against public policy and void. 

While numerous cases are cited by the relator in 
support of his contention, the decision upon which 
reliance is chiefly placed is that of the Supreme Court 
of the United States in the case of Webster v. Luther 
(163 U. S., 331), construing the soldiers’ additional 
homestead act, now found in section 2306 of the 
Revised Statutes. However, comparing the language 
of the acts of 1904 and 1908 with that found in the 
soldiers’ additional homestead law material differ¬ 
ences become at once apparent. Section 2306 of the 
Revised Statutes provides that— 

Every person entitled under the provisions of 
section 2304 to enter a homestead who may have 
heretofore entered under the homestead laws a 
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quantity of land less than 160 acres shall be 
permitted to enter so much land as, when added 

to the quantity previously entered, shall not 
exceed 160 acres. 

Nothing is said here indicating that the soldier 
shall make a homestead entry for the additional land. 
No penalty or forfeiture is imposed for failure to act 
within a limited time, and, indeed, the act contains 
nothing but an absolute grant of a right to enter so 
much land as, when added to the quantity previously 
entered, shall not exceed 160 acres, and no conditions 
whatever are attached. 

In the Webster v. Luther case the court quoted 

approvingly from the decision of the Supreme Court 
of Minnesota as follows: 

After the right was conferred it was imma¬ 
terial to the Government whether the original 
donee should continue to hold it or should 
transfer it to another. Or rather, as policy 
requires the peopling of the vacant public 
lands, and as it could not be. expected or 
desired that the homesteader should abandon 
his first entry to settle upon the additional 
land, it would be more for the interest of the 
Government that he should be able to assign 
his additional right, so that it might come 

to be held by some one who would settle upon 
the lands. 

This brings out sharply the difference between 
the right granted the soldier to additional lands and 
the privilege conferred by the acts of 1904 and 1908. 

The soldier has estab^jshej^a home on lands of 
the United States^ not^of another but, because of 



his service to the country in time of need, and where 
he had entered less than 160 acres, the amount 
generally permitted to be taken up under the home¬ 
stead laws, Congress, in its wisdom, granted him 
additional land but did not require him to go else¬ 
where and establish a new home. 

In the Wisconsin situation the settlers had failed 
to obtain homes because the lands were not the 
property of the United States. They had lost out; 
they must go elsewhere to make homes, and in such 
an endeavor Congress, by the acts of 1904 and 1908, 
granted them a right to apply to the new home* 
selected ^the period of residence* and improvement 
made upon the Wisconsin lands. 

Answering the contentions of the relator to the 
effect that in the later decision of the Interior De¬ 
partment in this case stress is laid upon points hardly 
noticed in the earlier decision, it may be said that 
when the decision of February 21, 1910, was rendered, 
the joint resolution of June 25, 1910, had not been 
adopted. The record showed conclusively that Bauer 
had resided less than three years on his Wisconsin 
entrv when he received notice of the decision in the 
case of the Wisconsin Central Railroad Co. v. Forsythe , 
and his entry was canceled shortlv thereafter. Under 
the legislation then in force lie was not entitled to 
credit for any residence maintained after notice of 
the court’s decision, because it could not be said that 
he was maintaining residence without knowledge of 
the ruling of the court by which the lands were held 
to belong to the railroad company. Consequently, 
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whether Bauer has made any agreement with Jones 
or not, he was not entitled to make final proof on the 
Glenwood Springs entry, because being at that time 
entitled to credit for a period of less than three years 
on the Wisconsin entry he was not in any position, 
even if he had made no agreement with Jones, to per¬ 
fect title under the second entry. For that reason 
little consideration was given to the so-called final 
proof made by Bauer before the Ashland office in 1904. 

After the adoption of the joint resolution of June 
25, 1910, under which, possibly, Bauer was entitled 
to credit for residence maintained even after the 
decision in the Forsythe case, the Department of 
the Interior, in its decision, refused to recognize the 
validity of the Glenwood Springs entry, assigning 
other reasons for so holding, which reasons it was 

not at all necessary to consider when the earlier 
decision was rendered. 

That the special legislation in this case was not 
intended to authorize a sale of the right seems to be 
evident from the language employed, and particularly 
as nowhere is there any reference made to the as¬ 
signee or transferee of the homestead entryman, but 
in providing for the exercise of the right it is limited 
to the entryman and in the event of his death only to 
his widow or minor child, or children. # 

bhorn of all technicality and unnecessary verbiage, 
the contention of the relator is that by the acts of 
1904, 1908, and the joint resolution of 1910 a mere 
scrip or lieu land right was conferred upon all home¬ 
stead settlers on the Wisconsin Central Railroad 




lands in Wisconsin who had resided upon such lands 
for five years, under an entry made in pursuance to 
the department’s order of 1901. It is submitted 
that if such had been the intention of Congress, plain 
language to that effect would have been employed. 
Congress has seen fit to legislate three times in respect 
to this matter and in no instance has it indicated 
that it was the intention to confer a naked right to 
select, locate, or transfer lands; a right assignable 
like any scrip or land warrant. 

While we believe that it has thus been shown that 
Bauer had not done all that the law required of him 
respecting his Wisconsin entry at the time of the 
agreement made with Jones in 1908, because it should 
be remembered that Bauer not only had not filed 
complete final proof or paid the final fees, but he had 
even been refunded the fees paid on the original 
entry, and such entry therefore no longer had any 
status whatever; nevertheless, it is deemed proper 
to invite the court’s attention to another feature of 
the cr,sc. 

It hr,s not been denied that the Secretary of the 
Interior in deciding the case had jurisdiction of the 
questions involved. He alone had authority to deter¬ 
mine the extent to which Bauer had complied with 
the homestead law in connection with his Wisconsin 
entry, and in order to determine this it was neces¬ 
sary to find the facts upon which that determination 
depended, as well as to construe the laws applicable 
to the case. The facts found in this case show that 
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Bauer had not perfected his Wisconsin entry either 
before his agreement with Jones or, indeed, at any 
time thereafter, and it is earnestly submitted on 
behalf of respondent that no court can question the 
facts found by the Secretary of the Interior in a case 
in which he has jurisdiction. 

Relator, in his brief, lays particular stress upon the 
fact that the Bauer entry was accepted by the local 
officers at Glenwood Springs, and certificate issued 
thereon, and numerous cases are cited in an attempt 
to show that the Secretary of the Interior thereafter 
could cancel such certificate only on proof of false 
testimony. 

The attempt to thus mislead the court, like many 
of the other statements found in relator's brief, is 
difficult to understand. 

In Hawley v. Diller (178 U. S., 476) it was said: 

It is contended that the Land Department 
was without jurisdiction to cancel the original 
entry. The exclusion of mere speculators from 
purchasing the public lands referred to in the 
timber and stone act would be of no practical 
value if it were true that one having purchased 
in good faith from an entryman who is proved 
to have sworn falsely in his application, could 
demand, of right, that a patent be issued to 
him. The Land Department has authority, at 
any time before a patent is issued, to inquire 
whether the original entry was in conformity 
with the act of Congress. {Knight v. United 
States Land Association, 142 U. S., 161, and 
Michigan Land & Lumber Co. v. Rust, 168 
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U. S., 589, 593, and authorities cited in each 
case * * * p. 488.) 

***** 

We are of opinion that the result of the 
decisions of this court was correctly stated 
by Judge Hawley, when speaking for the 
United States Circuit Court of Appeals, in 
American Mortgage Co. v. Hopper , 29 U. S., 
App. 12, 17, he said: (1) That the Land 
Department of the Government has the power 
and authority to cancel and annul an entry 
of public land when its officers are convinced, 
upon a proper showing, that the same was 
fraudulently made; (2) that an entryman 
upon the public lands only secures a vested 
interest in the land when he has lawfully 
entered upon and applied for the same, and in 
all respects complied with the requirements 
of the law; (3) that the Land Department has 
control over the disposition of the public 
lands until a patent has been issued therefor 
and accepted by the patentee; and (4) that 
redress can always be had in the courts where 
the officers of the Land Department have 
withheld from a preemptioner his rights, 
where thev have misconstrued the law, or 
where any fraud or deception has been prac¬ 
ticed which affected their judgment and de¬ 
cision (p. 290). 

***** 

The matter determined by the decision of 
the Secretary was whether Hackley’s entry 
was made in good faith for his own exclusive 
use and benefit. After notice, investigation, 
and hearing, the Secretary of the Interior 
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determined that question against Hackley. 
In the absence of a charge that this decision 
was fraudulently given or obtained—and no 
such charge is made—the Secretary's deter¬ 
mination of this question of fact is conclusive 
upon the courts. This is established by 
repeated decisions. And if the charge against 
Hackley’s entry be considered as one of 
fraud, involving a mixed question of fact and 
law, still the decision of the Secretary of the 
Interior canceling that entry fully states 
the evidence or facts from which the fraud 

was held by him to be deducible as a matter 
of law. * * * ( p . 495 ) 

It is admitted that where a party in all respects 
complies with the law providing for disposal of any 
public lands the Land Department can not destroy 
the rights thus secured, and, in a proper action, 
the right denied by the Land Department may be 
upheld and title awarded by it to another decreed 
to be held in trust for the rightful owner. But this 
in nowise affects the right of the Land Department 
to determine all questions of equitable right or 
title, upon proper notice to the parties interested, 
and that the courts must, as a general rule, be resorted 
to only when the legal title has passed from the 
Government. Where it has so passed the litigation 
will proceed, as it generally ought to proceed, in 
the locality where the property is situate, and 
not here where the administrative functions of the 
Government are carried on.” (Brown v. Hitchcock, 
173 U. S., 473, 478.) 




Moreover, no appeal lies to the courts from judg¬ 
ments of the Interior Department; and the Secretary 
being vested with jurisdiction over the subject 
matter, and having, pursuant thereto, and in the 
exercise of the discretion imposed upon him in the 
administration of the public-land laws, decided that 
the applicant Bauer had not made adequate residence 
upon and cultivation of the Wisconsin lands, that the 
proofs submitted at the Glen wood Springs land office 
were insufficient, and that the latter entry was not 
made in good faith, the aid of the courts is not 
available to review that judgment. 

Mandamus is a remedy to compel the performance 
of only a purely ministerial act, and, even then, it is 
applied only with extreme caution, and the duty to 
be performed must be clear and indisputable. ( Red- 
field v. Windom, 137 U. S., 636, 644; New York 
Life & Fire Insurance Co, v. Williams, 8 Peters, 291, 
302; International Constructing Co. v. Lamont, 
Daniel , 155 U. S., 303, 308.) 

The duties of the Secretary in this case involve the 
construction of all the legislation contained in the 
general homestead laws and the special laws of 1904, 
1908, and 1910, a determination of the questions 
presented by the making of the so-called final proof 
by Bauer, in 1904, his application for repayment of 
the original homestead fees years prior to his agree¬ 
ment with Jones, and the effect of that agreement. 
It will hardly be held that these duties were purely 
ministerial and that the relator’s claim is free from 


doubt. On the contrary, it is respectfully submitted 
and earnestly contended on behalf of respondent 
that the performance of these duties plainly involves 
the exercise of judgment and discretion, and the 
determination or conclusion based thereon may be 
properly reviewed prior to the issue of patent, only 
as on appeal or writ of error, and there is no appeal 
provided by law from the final judgment of the 
Secretary of the Interior. 

The homestead law provides for the issuance of a 
patent, and it is only with the issuance of such 
patent that the legal title passes out of the Govern¬ 
ment. 

The jurisdiction of the Department of the Interior, 
while special, is exclusive and unlimited in its scope, 
and the courts may not interfere with the Secretary 
while the subject matter is within his jurisdiction 
and he is attempting, in the exercise of his discretion, 
to administer the duties devolving upon him under 
the law. In the case of Garfield v. Goldsby (211 U. S., 
249) it appears that Goldsby had secured a status 
by an adjudication of the Interior Department, and 
that thereafter the Secretary of the Interior, without 
notice to Goldsby and without his knowledge, erased 
his name from the rolls and opposite the same caused 
the entry to be made “ canceled March 4, 1907.” The 
court held that there is no place in our constitutional 
system for the exercise of such arbitrary power, and 
that the right to be heard before property is taken 
or rights or privileges are withdrawn which had been 



previously legally awarded, is of the essence of due 
process of law. Nevertheless, the court further said: 

* * * We have no disposition to question 
those cases in which this court has held that 
the courts may not interfere with the Land 
Department in the administration of the pub¬ 
lic lands while the same are subject to disposi¬ 
tion under acts of Congress intrusting such 
matters to that branch of the Government. 
Some of these cases are cited in the late case of 
United States v. Detroit Lumber Company (200 
U. S., 321), and the principle to be gathered 
from them is, that while the land is under the 
control of the Land Department prior to the 
issue of patent, the court will not interfere 
with such departmental administration. This 
was held as late as the case of Love v. Flahive 
(205 U. S., 195, 198). 

Relator refers particularly to the decision in Bal¬ 
linger v. Frost (216 U. S., 240). 

That case, however, did not involve public lands, 
but lands which had been many years ago patented 
to the Indians. In 1898 Congress authorized the 
allotment of these lands in fair and equal proportions 
bet ween the Choctaws and Chickasaws, the same to be 
done under the direction of the Secretary of the 
Interior. 

When, under this distribution, an allotment cer¬ 
tificate had been issued to an individual Indian and 
nine months thereafter elapsed without contest, the 
rights of the Indians became fixed and absolute. 

This had occurred in the matter of the Frost allot¬ 
ment, and the approving of the deed from the chief 
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of the nation to Frost was held to be a mere minis¬ 
terial act. 

In the course of the opinion it was said: 

It must be borne in mind that this allot¬ 
ment provided by Congress contemplated a 
distribution among the Choctaw and Chick¬ 
asaw Indians of the lands that belonged to 
them in common. They were the principal 
beneficiaries, and their titles to the lands they 
selected should be protected against the efforts 
of outsiders to secure them. 

4 

This decision can have no possible application -to 
the case at bar. The relator in this case prays that 
the Secretary of the Interior be directed to issue and 
deliver to him a patent. The legal title to the land, 
therefore, is still in the United States, and in this 
connection reference is had to the decision of the 
Supreme Court in the case of Broom v. Hitchcock (173 
U. S., 473, 476-479), where it was said: 

• * In this case the record discloses no patent 
and therefore no passing of the legal title. 
Whatever equitable rights or title may have 
vested in the State, the legal title remained in 
the United States. 

Until the legal title to public land passes 
from the Government, inquiry as to all equi¬ 
table rights comes within the cognizance of the 
Land Department. 

* • * * * * 

The naked proposition upon which the 
plaintiff relies is that upon the creation of an 
equitable right or title in the State the power 
of the Land Department to inquire into the 
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validity of that right or title ceases. That 
proposition can not be sustained. Whatever 
rights, equitable or otherwise, may have passed 
to the State by the approval of List No. 5 by 
Secretary Teller can be determined, and should 
be determined, in the courts of Oregon, State 
or Federal, after the legal title has passed 
from the Government. 

See also Johnson v. Towsley (13 Wall., 72); Mar¬ 
quez v. Frisbie (101 U. S., 473); United States v. 
Schurz (102 LT. S., 378); and Bockjinger v. Foster (190 
U. S., 116), where the same doctrine is announced. 

Questions of law and fact are involved in this case. 
The relator is seeking the title to a tract of public 
land which belongs to the United States. The United 
States is therefore a necessary party. As no author¬ 
ity is shown to maintain a suit against the United 
States, the petition of the relator should be denied. 

The comparatively recent decision of the Supreme 
Court in the case of Louisiana v. Garfield (211 U. S., 
70) is based solely upon the foregoing proposition, 
and so plainly stated is the rule as laid down by the 
court in that case that there can be no doubt as to 
its meaning. 

In the Riverside Oil Co. v. Hitchcock (190 U. S., 
316, 324) it was said: 

Congress has constituted the Land Depart¬ 
ment, under the supervision and control of 
the Secretary of the Interior, a special tribu¬ 
nal with judicial functions, to which is con¬ 
fided the execution of the laws which regulate 
the purchase, selling, and care and disposition 
of the public lands. 



A bill was brought in the £upre*ge Court of the 
United States by the State of Louisiana against Sec¬ 
retary Garfield to establish the State’s title to certain 
swamp lands which it claimed muter the statutes of 
the United States, and to enjoin the Secretary 
against carrying out an order making a different 

disposition of the lands. The lands had been se- 

■ • • 

lected and listed, and the lists approved more than 
five years prior to the passage of the act of Afarch 3, 
1891, by reason of which the complainant urged that 
tide had passed to the State and was no longer sub¬ 
ject to attack. 

The Supreme Court held that questions of law and 
fact were involved upon which the United States 
had a right ,to be heard; that the United States was 
a necessary party and the court had no jurisdiction of 
the suit. While it is true that the action there pas 
£ n equitable action for injunction, while here it is an 
action at law for mandamus, yet the remedies are 
correlative and the doctrines announced are as an- 

4 * > • rJT 

pjicable to the one as to the other. (Gainps v. 
Thompson , 7 Wall., 347; Litchfield v. Register and 
Receiver , 9 Wall., 575.) 

The same rule was announced in the decision jp 
the case of Oregon v. Hitchcock (202 U. 60, 68, 70), 
where the court said: 

Again, it must lie noticed that the legal tifJIn 
to all these tracts of lands is stjll in the gov¬ 
ernment. No patents or conveyances .of any 
kind have been executed. There has been no 
finding or adjudication by the Land Depart¬ 
ment that the lands referred to wore swamp 




or overflowed on March 2, 1860. Under those 
circumstances it is not a province of the courts 
to interfere with the Land Department in its 
administration. So far as a grant of swamp 
lands is claimed, it must be held that the 
grant is in process of administration, and, un¬ 
til the legal title passes from the Government, 
inquiry as to the equitable rights comes within 
the cognizance of the Land Department. 
Courts may not anticipate its action or take 
upon themselves the administration of the 
land grants of the United States. ( New Or¬ 
leans v. Paine , 147 U. S., 261, 266; Michigan 
Land & Lumber Company v. Rust, 168 U. S., 
589, 591; United States v. Thomas, 151 U. S., 
577; Broum v. Hitchcock, 173 U. S., 473; Hum- 
bird v. Avery , 195 U. S., 480, 502, 503; and 
Naganab v. Hitchcock, 202 U. S., 473.) 

Similar questions of law and fact being involved in 
this suit the rule announced in the cases cited must 
be applied, from which it follows that the court has 
no jurisdiction. 

Little need be said of the contention of appellant on 
pages 32 to 34 of his brief. No one disputes the 
propositions laid down in the cases cited. If, in 
the case at bar, a right to a patent had become 
vested, then the plain duty to issue a patent is the 
only thing remaining within the jurisdiction of the 
Secretary to perform. But in this case, has such a 
right to a patent become vested ? That is the ques¬ 
tion; it is always the question after issue of the 
final certificate; and it is always for the Secretary of 
the Interior, in the exercise of a judicial discretion, to 



39 


decide. Local officers pass upon certain proofs and 
issue certain documents—the final receipt and the 
final certificate. An equitable interest in the land 
thereby passes to the entryman. The certificate is 
passed up to the Secretary. If he, or the Commis¬ 
sioner of the General Land Office, acting under 
him, finds no cause in law or in fact why patent 
should not issue, the legal title, in regular course and 
in the manner prescribed by the land laws, is con¬ 
veyed to him. Until then, the legal title is in the 
United States and the Secretary’s discretion is 
exclusive. Thus it happened in this case. Appellee 
examined the record in appellant’s case and found 
that by reason of certain facts—the conveyance, 
etc.—Bauer had failed to comply with the law and 
was not entitled to a patent. 

Appellant is merely seeking a review of that 
decision in this court precisely as if the right to a 
direct appeal was provided by law. 

In conclusion, and although possibly repeating in 
another form what has been hereinbefore said, the 
great fallacy of appellant’s argument in this case is 
that for the purpose of arriving at a conclusion he 
simply assumes it. He asserts throughout that the 
attempted Colorado entry was made under the act of 
May 29, 1908; this he is compelled to do as a basis 
for his further contention. But the trouble with 
this argument is that the basis is nonexistent. He 
starts out with a false premise, and all the logic in 
the world can not lead him therefrom to a valid con¬ 
clusion. There is no such thing as an entry under 
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the a# of May 29, 1998. 4s has been seen, tije apt 
swnplj recognises that these Wisconsin cufrymeju 
wb» heqawe unable to complete their pgtries, v did not 
exhaust their homestead rights and might them^fter 
none hide to dp so, and in the event that they did, 
tiny v/£se by the act, in case they made another 
“homestead entry,” enticed to have credited to 
them on the residence .and cultivation required by 
the homestead laws the period of residence upon and 
the improvements made op the Wisconsin entries. 
The act did -not provide for a new, or any, character 
Of homestead. What will appellant do with the 
provision in the act # that no such pe son shah be 

entitled to the hene&fe of this apt who shah fail to 

jmake entry within two years after the passage of this 

act?” 

if appellant’s contention is correct, then the effect 
Of .the act is not to confer any substantial benefit on 
the Wisconsin entrymen pt #J1; on the contrary, fe 
woyld bp working a hardship and practically depriv¬ 
ing them of a right, for b would be fo effect declaring 
that the only homestead right they were entitled to is 
the ope asserted to be conferred by the act, and if they 
did not avaif themselves thereof within two years, 
their homestead rights were gone forever. Other¬ 
wise they would be entitled to two homesteads—,one 
under the general Jaw and another under the act of • 
Afo.V> 1908- Neither of .these conditions was intended 
by Congress, nor was either horn with the act. The 
failure of a Wisconsin eforyma* tp make# homestead 
entry within two years after the passage of the act of 
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May 29, 1908, would not deprive him of his home¬ 
stead right, which he had not lost by virtue of the illegal 
Wisconsin entry: which shows conclusively that two 
t ings must coexist to entitle an entryman to the 
residence and cultivation benefits of the act—to wit, 
that he was a Wisconsin entryman, and that he,’ 

within the two years, made a regular or ordinary 
homestead entry. 

Consequently, when appellant admits that his 
attempted Colorado entry was not a “homestead 
entry ” he is out of court. If, on the other hand, he 
should admit it was a “ homestead entry,” then he 
admittedly failed to comply with the law and, indeed, 
affirmatively violated the same and was not entitled 
to entry. These things appear in the record; and in 
addition thereto, these latter were questions within 
the sole jurisdiction of the Secretary of the Interior 
and decided.by him in the action complained of and are 
not subject to review by the court in this proceeding 

We respectfully submit that the judgment of the 
• lower court should be affirmed. 

Charles W. Cobb, 

• Assistant Attorney General. 

F. W. Clements, 

First Assistant Attorney . 

C. Edward Wright, 

Assistant Attorney . 
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The question in the case at bar is purely one of statu¬ 
tory construction. No question of fact is involved. 

The sole question is: what was the intention of Congress 
as embodied in the remedial act of May 29, 1908, and the 
Joint Resolution of June 25, 1910, construing the same, 
with respect to a Wisconsin settler in the position of Leo¬ 
pold Bauer? 




The remedial aet of May 29, 1008, dearly covers three 
separate and distinct classes of beneficiaries. 


First: Cases where the original entry was carried to final 
entry, certificate or patent. 

Second: Cases where the beneficiary had completed five 
\ears residence, cultivation and improvement, and was 
prepared to make final proof and would have done so and 
received patent prior to ejectment had the United States 
been able to issue patent to him. 


Third: Cases where the beneficiary had not completed 
five years residence, cultivation and improvement, and 
would therefore necessarily have to make a homestead en¬ 
try “in the usual manner” to wit: by making the affidavits 
required by Sections 2290 and 2291, Revised Statutes of the 
United States. 


The Hauer entry was obviously of the second class. The 

Appellee admits this. The record shows it. It is the 
fact. 


The entire argument of the Appellee is directed to the 
third class of claims, and to that class only, hence is neces¬ 
sarily not applicable to the Bauer case—it being of the 
second class. 


In his regulations to carry into effect Section 0, Act of 
May 29, 1908, (R. 0), which constituted a contemjioraneous 
construction by an executive officer of the act he was called 


upon *° enforce, the Secretary recognized these three classes 
of beneficiaries and provided how each should proceed in 
order to obtain the benefits of the act. 


In such regulations, under the first class of cases, the 

proofs of compliance with the law on the Wisconsin entrv 

* 
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would already be on file in the General Land Office and it 
was therefore provided that: 

“no further proof will be required except that evi¬ 
dence of the non-mineral character of the land em¬ 
braced in the second entry must be submitted, and the 
usual published and posted notices of intention to 
make the second entry must be given/ (R. 5, 6). 

Therefore, a beneficiary of that class would be required 
to do but three things to be entitled to a patent to his lieu 
land, namely: 

1st. Make application by designation only of the land 
to be substituted, evidencing the right to patent under such 
application by reference to the remedial act and the fact 
that his proofs were already on file in the General Land 
Office. 


2nd. Pile evidence of the non-mineral character of the 
land applied for. 


3rd. Publish and post the usual notice of his entry. 

No new nonalienation affidavit and none of the affidavits 
required by Sections 2290 and 2291 were necessary or re¬ 
quired. They could serve no possible purpose. 

In recognizing the second class of cases the Secretary's 
regulations provided : 

“Where the original claim has not been carried to 
final entry or to the submission of proof entitling the 
claimant to final entry and certificate, the claimant, 
if he has completed residence and improvements re¬ 
quired by law, may submit proof thereof, in the usual 
manner, wifhout publication, whereupon the second 
entry may be made as in other completed cases (R 
5,6). 



4 


The first class of cases was almost identical with the 

second class. 


In the second class of cases—which included the Bauer 
case—there was this difference only—instead of the entry- 
man referring to the proofs already on file in the General 
Land Office, he referred to the proofs attached to his appli¬ 
cation— filed simultaneously therewith. Such proofs were 
not to be papers proving title to the Wisconsin tract; they 
were merely to prove right to title co instanti to the substi¬ 
tuted tract, by showing compliance with the law on the Wis¬ 
consin entrv. 

In the third class of claims, entrymen were, under the 
regulations (R. f>), properly required to make ‘‘homestead 
entry in the usual manner ” because they had earned no 
alienable interest even though the Government had owned 
the land. 

On argument for the first time Appellee now contends 
that Bauer (admittedly of the second class) must make the 
same character of original homestead entry and again ex¬ 
ecute the same affidavits under sections 2290 and 2291 as 
were required of the third class of beneficiaries. 

Unquestionably, Bauer is, under the remedial act as 
construed by the Joint Resolution of Congress, given full 
credit for having performed all acts which would have en¬ 
titled him to a patent on the Wisconsin land had the Gov¬ 
ernment owned it, and therefore, no residence or other 
homestead duty of any character was required of him. 

Notwithstanding this the Appellee now contends without 
foundation in law, reason or justice, that Bauer’s second 
entry is defective because he did not execute certain 
affidavits in relation thereto, required under Sec¬ 
tions 2290 and 2291 R. S. of persons making 
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original homestead entries, which if executed would 
have been false, and if filed would have been immaterial, 
and an abandonment of his rights under, and utterly incon¬ 
sistent with the beneficial provisions of the remedial legis¬ 
lation and the regulations thereunder, because under the 
Appellee’s present construction of the law, Bauer would 
have been required to swear that such entry was made “for 
the purpose of actual settlement and cultivation” and “to 
obtain a home for himself”—the very requirements of which 
he had been specifically relieved by the remedial legislation 
and the instructions thereunder. Besides, those same affi¬ 
davits had been executed with reference to the Wisconsin 
land (the original homestead) and formed a part of the 
original homestead requirements, based upon a compliance 
with which the remedial act was passed. 

V • . * , 

Furthermore, the record wholly fails to disclose that 
any such objection as is now made was ever raised by the 
Secretary prior to the institution of this proceeding. 

The argument of counsel for Appellee necessarily and log¬ 
ically results in an attempt now to discredit the regulations 
of the Secretary under the act of May 29, 1910. 

No where has anv attempt been made to point out that 
Bauer failed to comply literally with such regulations. 

Appellee’s contention that a reversal of the judgment be¬ 
low would leave Bauer’s homestead right unimpaired is 
absolutely refuted by the language of the second proviso of 
the remedial act, viz: 

“And, provided further, That this act shall not be 
considered as entitling any person to make another 
homestead entry who shall have received the bene¬ 
fits of the homestead law since being prevented, as 
aforesaid, from- completing title to the lands as 




aforesaid settled uj>on and improved bv him.” 
(R. 4). 


If in 1908 a beneficiary of the remedial legislation of 1904 
had therefore availed himself of its provisions and thereby 
or otherwise received the benefit of the homestead law, he 
was specifically barred from making another entry. His 
lights were exhausted,—properly so. 

The Wisconsin settler had at that time earnc<Ji a title 
under the homestead lairs to land, the title to which could 
not by the fault of the Government, be vested in him. The 
remedial act gave Bauer privilege of substituting other 
land, the title to which the Government could vest in him. 
The title to the “other land" so substituted was therefore 
earned under the homestead law, and his right under the 
homestead law must of necessity have been exhausted when 
the substitution was made. By the substitution he would have 
exhausted his homestead privilege, and if he thereafter at¬ 
tempted to exercise another homestead right he could not 
swear “that he has not theretofore had the benefit of the 
homestead laws" (a necessary statutory requirement) hence 
the Appellee's contention is utterly futile and vain. 

The distinction is that while the application for/the sub¬ 
stituted land was not made under the general homestead 
law, (it could not have been so made) yet it exhausted the 
homestead right. 


This, it is respectfully submitted, answers the question 
propounded by Mr. Justice Robb to Appellant's counsel at 
the hearing. 

Answering the contention of the Appellee made for the 
first time on oral argument, that Bauer’s application for 
refund of the fees and commissions paid on the Wisconsin 
entry effected an abandonment of his rights in the prem- 



isep, it should be noted that such application was made five 
years after the ouster from the Wisconsin land and four 
years before the remedial act of May 29, 1908 was passed. 
The Go\eminent could not in conscience retain those fees. 
An application therefor could not possibly be construed 
as an abandonment of any rights he did not then possess, 
nor to operate as an estoppel to his asserting the right sub¬ 
sequently given him by the remedial act. 

Prior to the passage of the resolution construing the rem¬ 
edial act (R. 8), the Secretary decided that: 

‘‘If a homesteader on the Wisconsin lands had, 
prior to actual knowledge that the assumption that 
he h id settled upon Government land was erroneous, 
so far complied with all the requirements of the 
homestead law as to have acquired a vendible inter¬ 
est had the land belonged to the United States, it 
might well be said that the right vested in him by 
the act of May 29, 1908 would be transferrable to the 
same extent as his interest in the homestead would 
have been.” (R. 54). 

It is understood that counsel for Appellee admits on ar¬ 
gument that had Bauer received a patent to the Wisconsin 
land and thus completed his Wisconsin entry, he would 
have an alienable interest in the substituted land, and 
would not have been required to make affidavits under Sec¬ 
tions 2290 and 2291. \et, that patent would have been 
void. Bauer was admittedly in position at the date of 
ejectment, May 15, 1899, to have received patent had the 
United States owned the land. Why differentiate? His 
position was the same. 

If the construction urged by counsel for Appellee is cor¬ 
rect, then the Act of May 29, 1908, is not a remedial act. 
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If the judgment below be not reversed the credit given 
Hauer under the remedial Act of May 20, 1008, as con¬ 
strued by the joint resolution will be forever lost, and the 
intent of such remedial legislation entirely frustrated. The 
act has now expired. 

M e repeat here that the plain purpose of the remedial 
act of May 29, 1008, so far as the class of entrvmen of 
whom Bauer was one, was concerned, was, not to give them 
what they already possessed, namely: a right to make a new 
technical homestead entry, but to give them a right of value 
to them, namely a right to acquire any land in the United 
States subject to homestead entry, and receive at once a 
patent therefor without residence or cultivation. 

The Uourt will look to the substance—not the shadow; 
the result sought to be obtained, not the technical manner 
of obtaining it; the relief intended to be conferred by the 
remedial legislation, and not the form of the application 
for that relief. 

Tt is respectfully submitted that the judgment appealed 
from should be reversed. 

EDWARD S. BAILEY, 
TUCKER, KENYON & MACFARLANI), 

For Appellant. 




